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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF méﬂ%f ED

EastEra DHiNision

THE UNITED STATES
OF AMERICA,

Plaintiff,
v,

James J. Stricker;
Daniel R. Benson;
Kasowitz, Benson, Torres
& Friedman, LLP; Donald
W. Stewart d/b/a as
Donald W. Stewart, PC;
Don Barrett; The Barrett
Law Firm, PA; Charles E.
Fell, Jr.; Charles L.
Cunningham, Jr.;
Cunningham & Fell, PLLC;
Johnston. Druhan, LLP;
Greg Cusimano; Cusimano,
Keener, Roberts & Raley,
PC; The Cody _
Law Firm, PC; Monsanto

'_ Company; Solutia, Inc.;

Pharmacia Corporation;

Travelers Companies,
Inc.,. d/b/a The
Travelers Indemnity
Company; American.
International Group,
Inc.,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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U.S. DISTRICT COURT
N.0D. OF ALABAMA

Ccivil Action No.

CV-09—-PT-2423-E

The United States of America files this civil
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action to recover costs of medical care provided or
paid for by the United States, based upon rights
conferred under the Medicare Secondary Payer (“MSP”)
Statute, 42 U.S.C. § 1395y (b) (2), and regulations
promulgated thereunder, 42 C.F.R. §411.26_gp§§g;,
pursuant to which the United States may recover
reimbursement for conditional Medicare péyments from
entities that are regquired or responsible to make
payment.with respect to covgred items or services under
a liability insurance policy or plan {including»a self-
insured plan) and entities and persons receiving such‘
paymenté. In support of its complaint, the United
States makes the following allegations:
PARTIES

The United States ﬁiles this action pursuant to the
.MSP Statute, on Behalf of the Secretary of Health and
Human Services (“HHS”). The Secretary of HHS is the
federal official vested with primary respomnsibility for
oversight of thé Medicare program, which pays for
health benefits to épecified elderly and disabled
individuals pursuant to 42 U.8.C. § 1395 et seq The |
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Secretaiy has delegated responsibility for
administration of‘the Medicare program to the Centers
for Medicare & Medicaid Services (“CM8”). 42 U.S.C; §§
1935hh and ii. |

| 1. Upon information and belief, Monsanto Company
(“Monsanto”)‘is a Delaware corporation with its
principal place of business in St. Louis, Missouri.

2. Upon information and belief, Pharmacia
Corporation (*Pharmacia”) is a Delaware corporation
with its principal place of business in New York, New
York.

3. Upon information and belief, Solutia, Inc,
(*Solutia”), is a Delaware corporation with its
principal place of business in St. Louis, Missouri.

4. Upon information and belief, Travelers
Companies, Inc., d/b/a The Travelers Indemnity Company

(“Travelers”), is a Connecticut corporation with its

principal place of business in Hartford, Connecticut.

‘5. Upon information and belief, American

International Group, Inc. (“AIG"), is a Delaware




corporation with its principal place of business in New
York.

6. Upon information and belief, the individuals
who”received settlement payments in the matters styled
abernathy v. Monsanto Company, CV-01-832, Circuit Court
of Etowah County, Alabama (which is a consolidated
action composed of hattars.styled Abernathy v. Monsanto
Company, CV-96-269, Abbott v, Monsanto Company CV-97-
967, Nelson vl Mopsanto Company, CV-9$-502, Long v.
Monsant.o lCOmpany, CV-96-268, Wm&o
Company, CV-01-~0874, Ciréqit Court of Calhoun County,
Aiabéma), and Brown v. Monganto Company, CIV 97-ETC-
1618~E, (N.D. Ala.) (“Abernathy Plaintiffs”) were |
and/or continue to be represented by several attorneys
and law firms as detailed in-§§ 7_;hrbugh 17 below
(collectively “Aberné;hy'Couasel”).

7. Upon informaﬁion and belief, Daniel R. Benson
and James J. Stricker each represented and/or continues
to represent the-Aberna;hy'Plaintiffé, and are partners
at Kasoﬁitz, Benson, Torres & Friedman, LLP, 1633

Broadway, New York, New York 10013.
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8. Upon informatioﬁ and belief, the law firm of
Kagsowitz, Bensgon, Torres & Friedman, LLP, represented
and/or continues to represent the AbernathyPlaintiffs.
It is a domestic rEQistéred Jimited liability
partnership registered in New York'with its principal
place of business at 1633 Broadway, New York, New York
10019, |

9. Upon information and belief, Donald ﬁ- Stewart,
d/b/é as Donald W. Stewart, PG, represented and/or.
continues to represent the Apggnaﬁhyiﬁaintiffé. Upon
information and belief, Donald W. Stewart’s principal
place of business is-at 1000 Quintard Avenue, Anniston,
Alabama 36202,
| 10. Upon information and béiief, Don Barrett,
fepresented and/or continues to represent some or all
of the Abernathy Plaintiffs and is a partner at The .
Barrett Law Firm, 404 Court Square North, Lexington,
Mississippi 39095,

11, Upon information and belief,‘the éarfett Law
Firm, PA, represented Qome'oriall of the _Abernathy -

Plaintiffs. The Barrett Law Firm is a professional
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association incorporated in Mississippi, with its
pPrincipal place of buginess at 404 cOurt'Séuare North,
Lexington;'Missiséippi 39095,

12. Upon information and belief, Charles E. Féll,
Jr., and Chgrles L. Cunningham, Jr., each representéd
some or all of ‘the Abegnaghy'Plaintiffs'and were
partners at Cunningham é Fell, PLLC, 70i West Jefﬁeisdn
Street, Louisville, Kentucky 40202, | |

13. Upon information and belief, the law firm of
Cunningham & Fell, PL@C, which is registe;ed.in-
Kentucky, with its principal place of business at 701
West Jefferson Street, Louisvilié, Kentucky 40202,
represented some or all of the Abernathy Plaintiffs.

14. Upon information and belief, Johnstoh Druhan,
LLP is a limited liability partnérship régistéred in
Mobile County, Alabama with its principal‘place of
business at 5 Déuphine Street, Suite 201, Mobile,,
Alabama 36602. Johnston Druhan repreSented some or all

of the Abernathy Plaintiffs.




15. Upon information and beliéf, Greyg Cusimano
represented some or all of ﬁhe AggrngthyPla}ntiffs.
Mr. Cusimano is a lawyer with Cusimano, Keener, Roberts
& Raley, PC, at 153 South Ninth Streeﬁ, Gadsden,
Alabama 35901.

l6. Upon'informaticn'aﬁd belief, Cusimano, Keener,
Roberts & Raiey{ Pé, represented some or all of the
Abernathy Plaintiffs. Cusimano, Kéene:, Roberts &
Raley is a-professional corpﬁration incorporated in
Etoﬁah Coﬁnty, Alabama, with its principal place of
business at 153 South Ninth Streaﬁ, Gadsden, Alaﬁama
35901. |

| 17. Upon information and beliéf} The Cody Law Firm,

P.C., represented éome or all of the Abernathy
Plaintiffs. The Cody Law Firm, PC, is a professional
corporation incorporated in Jefferson County, Alabama,
with its principal place of busineés at Ldrna Oaks
Professional Center, 3141 Lorna Road, Suite 202,

Birmingham, Alabama.
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JURISDICTION AND VENUE

_ 18. This Court has jurisdiction pursuant to 28
U.s.C. § 1331, 28 U.8.C. § 1345, 28 U.S.C. § 2201, and
the MSP Statute, 42 U.8.C. § 1395y({b) (2).

19. .Venue is proper in this Court pursuant to 28
u.s.C. s 1391 (b) (2). |

BACKGROUND .

.'20. This controversy arises from a $300 million
settlement (“ggernathy'Settlement”) by and among
Abernathy Plaintiffs and defendants Moﬁsanto,
Pharmacia;.and Soiutia in the Abernathy action. Exh. 1.

21. Upon information and belief, persons receivirg
. payment under the Abgrna;hy'Settlemént include
approximately 90§ Medicare beneficiaries.

22, Distribution.oﬁ the settlement monies was
contihgent on certification to the court that-97% of
the Abermathy Plaintiffg had signed releases.
Abernathy Counéal filed that certification with the

court on Pecember 2, 2003. Exh. 2.
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23. Upon information and belief, thé 907 Medicare
beneficiaries sought compensation for, _interalia,
~medical expenses in their underlying complalnts and
released those Clalmé in executed releases, as
referenced in Exh. 2 hereto.

24 . Upoh information and belief, the Abernathy
Settlement mandated that the settlement fund
esfablished thereunder‘f“Abgrna;hy'Settlement Fund”) be
an interest-bearing account. Exh. 1 at 8.

25. Upon infbrmation and'belief; prior to and/or at
the time of the Abernathy'settlement, Solutia, a party
to the Abg;ﬂathy gSettlement, maintained'product
liability insurance policies with Travelers and AIG.

.26. Upon information and belief, Travelers and AIG
paid portions of the $300 million Abernathy Settlement.,

' 27.‘Monsanto, Soiutia, and Pharmacia paid portions
of the $300 million Abernathy Settlement.

28. Solutia filed for Chapter 11 bankruptcy on
December 17, 2003. HHS filed a proof of claim to
recover Medicare conditional payments paid on behalf of

Medicare beneficiaries who received payments in the
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Abernathy Settleﬁent. HHS’s claim survived the
bankruptcf and was not discharged.

29. The Abernathy Settlement provided for the
distribution of $171 million to the Abernathy
Plaintiffs, with supplemental anhﬁai amounts of $1.5
million to be paid from 2004 ﬁhfbugh.zols by Monsanto
te Abernathy Counsel to be allocated within their sole
discretion, for the plaintiffs’ benefit.

30. The Abernathy Settlement provided bayment to

Abernathy Counsel of $129 wmillion in attorney’s fees

and costs, including $1 million annually from 2004

through 2013,

31. The United States, through CMS, as the

administrator of the Medicafe'prdgram, made conditional
payments, on behalf of its Medicare bereficiaries, for
illnesses and injuries released in the Abernathy
Settlement. |

32. A series of statutes known éollectively as the
MSP Statute, 42 U.S.C. §1395y(b) (2), requires available
private insurance, including self insurance, to make
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the primary payment for services provided to Medicafé
beneficiaries, leaving Medicare to pay only secondaxy
benefits. The law provides, in pertinent part,ftﬁat
Medicare may not make payments.With respectfto any item
or service for which payment has been made or can |
reasonably be expected to pe made under a 1iﬁbility-
policy or plan. 42 U.s.c.'§~1395y(b)(2J(A)(ii); 42
C.P.R. § 411.20(a) (ii).

33. The MSP Statute aﬁthorizaa the Medicare ﬁrogram
to pay conditionally for a beneficiary'’'s medical care
iﬁ instances where.payment under a liébility insuranéa
policy or plan does not.transpife-“proﬁﬁtly," as that
term is defined in regulations. 42 U.S.C.
§1395y(b) (2) (B) {1); 42 C.F.R. §§ 411.21 and 411,52,
However, such payments are subject to reimbursement to
the appropriate Medicare Trust Fund once it is
demonstrated that a primary plan has or had
responsibility to pay with-respect to such items or
_services. 42 U.S.C. §1395y(b) (2) (B) (1i); 42 C.F.R. §
411.24. Responsibility for such payments may be.

demonstrated by a judgment, a payment conditioned upon’
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the beneficiary’'s compromise, waiver, or release
(irrespective of thetgxistence of a deﬁarmination or
admisgion of liability) or payment for items and
services included in a claim against a priﬁary plan or
‘the primary plan’s insured. 42 U.$8.C.

51395y (b) (2) (B) {ii). The United State$ may initiate '
recovery of Medicare conditional payments when it
learns Ehat payment “has been or could be made” under a
liability insurance policy or plan. 42 C.F.R. §
411.24 (b) .

34. The United States may bring an actién to
recover conditional Medicare payments with reépeét to
an item or service, against “any or all entities that
are or were required or résppnsible . . . to make
payments with respect to the same item or servicé (or
any portion thereof) under a primary plan.” 42 u.s.c.
. § 1395y(b)f2)(B)(iii}. The MéP Statute also confers
upon the United States a right of action against “any
entity that has received paymént from a primary plan
or from the proceedé of a primary plan’s payment to any

entity. . . .7 1Id.
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35, Thg M8P Statute defines the term “pfimary plaﬁ”
to include 'a plan of self—insﬁrance, specifying that
“{aln entity that is engaged in a business, trade, or
profession shall be deemed to have a self-insured plan
if it carries its own risk (whether by a failure to
obtain insurance, or otherwisef, in whole or in partu"
42 U.S.C. § 1395y (b) (2) (B) (ii); _see algo 42 C.F.R. §

' 411.50(b). Applicable regulations define the term
‘“plan” to refer to any arrangement, oral or written, to
prévide health benefits or assume legal liability £or
injury or illness. 42 C.F.R. § 411.21. ?Liability.
insurance” is “insurance (including a self-insured
plan) that provides for ?ayment based upon legal
liability for injury or illness or damage to property,”
including product iiability insurance. 42 C.F.R. §
411.50(b). Under the regulations, a “liability
insurance péyment” includes an out-of-pocket payment
(such as payment of a deductible under a liability
insurance policy) by any individual or entity that
carries liability~in3urahcé,or is covered by a self-

insured plan. Id. o ”
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36. If a third~§arty payer learns that Medicare has
paid for services for which the third-party has made or
should have made primary payment, it must notify the
United States. 42 C.F.R. § 411.25(a).. An enti:cy~that
reqeives payment under a primary p1ah (including a
beneficiary, physician, supplier, or aftorney) must
feimburse the United States within sixty (60) days
after'receiving conditional Medicére.payments made on a
| beneficiaiy's behalf. | 42 C.F.é. § 411.24(h); Bee also
. 42 U.8.C. § 1395y (b) (2) (B); 42 C'_‘.F.R.. § 411.24(g) &
(h),. If the United States does not receive such |
reimbursement, the third-party payer is required to
réimbursé the United States even.if it has already paid
a beneficiary or other party. 42 C.F.R. §
411;24(i)(1). This same rule applies in instances
where a third-party payer makes its payment to an
entity other than the United Staﬁes when it knows or
should be aware that conditional Medicére payments have

been made. 42 C.F.R. § 411.24(i) (2).




37. The United States may coliect double damages
from any entity responsible to make payment under a
primary plan which fails to provide for primary payment
or appropriate reimbuisement of.conditionﬁl Medicare
payments. 42 U.S.C. §§ 1395y(b)(2)(35(ii); 42 C.F.R.

§ 411.24 (c) (2) .

' Abernathy Counsel's Failire to Comply with the MSP

Statute

38, Upon information and belief, Abg;ggghyCounsel
have received and continue to receive payments fxoﬁ the
Abernathy Settlement. These payments constitute |
payments under a primary plan that entitle‘the United
States to recover conditional Medicare payments on
behalf of benéficiaries participating in the Abernathy
Settlement.

39. No later than the date that Abernathy Counsel
- caused payments to be made to settling'claimants,
Abg;gg&hy Counsel knew or should have known that.one or

‘more settlement claimants were'Medicareueligible

individuals on whose behalf the United States was
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entitled to recover to the extent of any conditional
Medicare payments made.

40. Aberpathy Counsel have made no payﬁent to the
Uhited States on behalf of any claimant who received or
will receive settlement payments and whose medicai
care was paid for by thé Medicare program. Contrary to
the MSP Statute, the United spatés has'yet to bhe
reimbursed for Medicare conditionél payments made on
behalf of these beneficiaries.

. Pailure to éomplx with the MSP ‘Sta-tgte.

| 41, Defeﬁdants rravelers.and AIG each were required

to and did make payments under a “primary plan,” as
that term.is defined in the MS8P Statute and
regulations. Upon information and bglief, defendant
Solutia purchased various pxoduct liability insurance
?olicies from Travelers and AIG to mitigate the
financial risks arising from claims of injury or
illness relating to Solutia‘s operations, inclﬁding

" manufacturing PCBs, that was the subject of the claims
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for which Medicare béneficiaries received compensation
in the Abernathy Settlément.

42. The term; of the Abernathy Settlement rendered
these defendants required or fesponsible to pay under a
primary plan, and those payments into the_gbg;gg;hy
Sett;ement Fund constituted paym?nts under a “primary
pian” that gntitled the United Statés_to reimbursement
for Medicare gonditiphal‘payments made on behalf of .
Medicare beneficiaries participatiﬁg in the Abernathy
Settlement . | |

43. Upon inﬁormation énd bélief,_Defendants
Travelers and AIG.did not ascertain whéthe:;any
settling plaintiffs were Medicare beneficiaries prior
o) making, or causing to be made, payment of those
settlement amounts. Defendants Traveiers and AIG also
did not identify any amount(s) oﬁed the United States
as.reimbursement.for~Medicare conditional payménts méde
on behalf of Medicare ﬁeneficiaries prior to their

payments to the_gbgggg;by'Settiement Fund,
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44. At the time they paid iﬁto the Abernathy
Settlement Fund, Travelers and AIG knew or shouid have
known that one or more Abernathy Plaintiffs were
Medicare beneficiaries on whdse behalf the-Unitgd
States was entitled to recover to the extent of any.
Medicare conditional paymehts made.

45, Defendants Travelers ana AIG have made no
payment to the ﬁnitad‘States on behalf of any Medicare
beneficiaries who received (dr will receive) paymén;s
pursuant to the terms of'the Abernathy Settlement.

: COntrary to the MSP -Statute, Travelers and AIG have yet
to relmburse the United States for 1ts Medicare
| conditional payments made on behalf of its Medicare.
beneficiaries.

orporate Dgfendants Monganto 8, Soiutia's, and

Pharmacia’s
Failure to Comply with the MSP Statute

46. Upon information and belief,_Defendants
Monsanto, 8olutia, and Pharmacia were required to and .
did make payments under a “primary plan,” as that term

is defined in the MSP Statute and regulations.
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47. The terms of the Abernathy Settlement rendered
these defendants required or responsible to pay under a
primary plan, and Moﬁsanto’s, Solutia’s, and
Pharmacia’s payments into the settlement funds
lconstitute pafmehts under a primary plan that entitle
the Uﬁited States to reimbursement for Medicare
conditional payments made on béhalf of Medicare
beneficiaries participating in the Abeinathy
Settlement.

48. Additionally, or in the alternmative, upon
information and beiief, Defendants Monsanto, Solutia,

- and Pharmacia received some or all of thgir payments to
the Abernathy Settlement from third-party payers,uihgw
insurers or other priméry plans. To tﬁe extent that
any or all of ﬁheserDefandants received payment from a
third~party prior to depeositing those monies into the
Ahg;g@;@y Settlement Fund, Defendants Monsanto,
Solutia, and Pharmaéia are entities that received
payment under a primary plan from whom the United

. States may recover reimbursement for Medicare

conditional payments.
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49. Upon. information and belief, Defendants
Monsanto, Solutia, and Pharmacia did not ascertain
whether any Abernathy Plaintiffs were Medicare
beneficiaries ﬁrior to making, or causing to be made,
payment of those settlement amounts. Upen information
and belief, Defendants Monsanto, Solutia, and Pharﬁacia
also failed to identify any amount{s) owed the United
States as relmbursement for Medicare cond1t10nal
payments made on behalf cf Medicare benef;cxarles prior
to their payments to the ernagHySettlement Fund.

50. At the time they paid into the Abernathy
Settlement Fund, Monsanto, Solutia, and Pharmacia knew
or should have known that one or more settliné
plaintiffs were Medicare beneficiaries on whose behalf
the United States was entltled to recover to the extent
of any Medicare condltlonal payments made.

51. Defendants Monsanto, Solutia, and Phar@acia
have made no payment to the United States on-behalf of
any Medicare benefiéiaries who received (or will |
receive) payments pursuant to the terms of the
Bbernathy Settlement. Contrary to the MSP Statute, the

e
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United States has'yét to be reimbursed for Medicare

conditional payments made on behalf of its Medicare

beneficiaries.
Count I
Against Monganto, Solutia, and Pharmacia

ag Primary Payersd

52. The United States répeats and incorporates the
alleggtions in paragraphs 1 throuéh 51, above.

53. Defendants Monsanto, Solutia, and Pharmacia are
required tovreiﬁburse ﬁhe-Uﬁited States for conditionél
Medicafe'paymenté made on behalf of settlement .
claimants,fqr‘medicai items and services related to the
Abernathy Séttlement.'

54, The United States claims reimbursement from
these Defendants as a third-party payers liabie under
the MSP Statuté, and demands payment of its outstanding
conditional Medicare payments, plus interest.

Count IX
D le Dama Again L o, Selut and

Pharmacia ag Primary Plang
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55. The United States repeats and incorporates the
allegations in‘pa:agraphs 1 through 51, above.

56. Defendants Monsanto, Solutiaf and Pharmacia are
required to reimburse the United States foi conditioﬁal
.ﬁedicare payments made on behalf of settlement
claimants for medical items_and sérviceg related to the
Abernathy Settlement.

- 57, The‘United Stqtes claims rei&bursement from
these Defendants as primary plans liable under the MSP
Statute, and démands payment of double the amount of

its oﬁtstanding'ccﬁditional Medicare payments, plus
: interest, because it has been necessary to initiate
Cthis suit. 42 U.S.C. § 1395y(b) (2) (b), 42 C.F.R. §
411.24 (c) (2) .

Count IFY

Againsgt Travelers and ALG Ag Primary Plans)

58. The ﬁnited States repeats and incorporates the
allegations in paragraphs 1 through 51, above.
- 59, Defendants Travelers and AIG are réquired to
reimburse the United States for conditional Medicare
payménts made on behalf of settlement claimants for
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medical items and services related to the_ggé;ggggy
-Setﬁiement.

60. The United States claims reimbursement from
these Defendants as a'ﬁhird—pérty payers liable under
the MSP Statufe; and demandé'payment‘of the émount-bf
its outstanding conditional Medicare payments, pius
intérest. | | |

Ty

c Iv

Double Damages Against Travelers and AIG

as Primary Plans

| 61. The ﬁnite& States repéats and incorporates the
allegations in paragraphs 1 through 51, above.

62. Defendants Travelers and AIG are requiréd to
reimburse the United States for conditional Medicare
payments made on Behalfnof settlement;claimants for
med;éai iﬁems and services related to. the &ngnathy
Settlement. ' A

63. The United States claims reimbursement from
these Defendants as primary plans liable uﬁder_the MsP
Statute, and deﬁands payment of double the amount of
'its-outstanding conditional Medicare payments, plus

w23




interest, because it has been necessary to initiate
this suit., 42 U.S.C. § 1395y (b) (3), 42 C.F.R. §
411.2é(c)(2).
| C‘ow:;t v
Against Abernathy Coungel, Monsanto, and Pharmacia,
ag Entities That Received szmgnt.

64. The United States repeats and incorporates the
allegations.in paragraphs 1 through 51, above.

65. Defendants Monsanto, Pharmacia, and Abexga;hy
Counsel are entities or persons that have récei@ed
payment undér a primary plan for purposes of the MSP
Statute, and are requirgd to reimburse the United States
for outstanding conditional Medicare payments fplus
intefest) to the extent of any such payments received.

Count VI
Declaratory Relief

The United States repeats and incorporates the
allegations in paragraphs‘l througﬁ 51, above, |

66. Pursuant to 28 U.S.C. § 2201, and Fed. R. Civ.

P, 57, the United States is entitled to a Declaration as
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 follows:

a.

that, to the extent the United States has not
previously been reimbursed, Monganto,
Pharmacia, Travelers; AIG, and Abernathy
Counsel are legally obligated to reimburse the
United States for past Medicare payments made
on behalf'of Abernathy Settlement cléimants in
accord with the terms of the MSP Statute;

that the Defendants must give CMS notice of all
future payments to Medicare beneficiaries
pursuant to 42.C.F.R. § 411.25; and

that all Defendants muét ensure before any
future settlement payment is made to any
claimant that appropriate payment ig made to

the United States.

Praver For Relief

The United States respectfully.demands (i) payment

of damages by the Defendants as specified herein,

together

with interest; (ii) declaratory relief against

all Defendants as specified herein; and (iii) any other

relief this Court deems just and proper.
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Dated: December 1, 2009

TONY WEST
Assistant Attorney General

JOYCE WHITE VANCE
+ United States Attorney

RICHARD E. O‘NEAL
Assistant Unj ed tates Attorney

J‘ngﬁgijz%: KOHN

(D.C. Bar NO. 212357)
RUTH A. HARVEY -
(D.C. Bar No. 409138)
CATHY J. BURDETTE -
(D.C. Bar No. 386790)
United States Department of Justice
Civil Division
Commercial Litigation Branch
P.0. Box 875
Ben Franklin Station
" Washington, D.C. 20044
Telephone: (202) 616-2316
Facsimile: (202) 514-9163

ATTORNEYS FOR THE UNITED STATES




IN THE CIRCUIT COURT OF ETOWAH COUNTY, ALABAMA

SABRINA ABERNATHY,ET AL, )
Plaintiffs, ;
§  Civil Action No, CV-01-832
)
'MONSANTO COMPANY, ET AL, ;
Defendants. ;
SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREW is entered into by, between and amang the

aggregated plaintiffs and each and every individual plaintiff, by and throngh their counsel of -

record, in the matters styled Abernathy, &t al, v, Monsanto Company, et al,, Civil Action No.

€V-01-832, Circuit Court of Etowih County, Alabama (which is 2 vonsolidated action composed

of matters styled Abernathy. et al. v. Monsante Cornpany, et al, Civil Action No. CV-96-269,

. Abbott, et al. v, Monsanto Company, et al., Civil Action No. CV-97-967, Nelson, et &l v.

Monsanto Company, et al,, Civil Action No. CV- 99-502, Long v. Monsanto Company, st al.,
.Civil Action No. CV-96-268), Margie Sapgs, et al. v, Monsanto Company, et &), Civil Action

No. CV-01-0874, Circuit Court of Calhoun County, Alabama)), and Brown v. Monsanto

.Comga_m(‘ L et &), Civil Action No. 97-ETC-1618-E, United States District Court, Northern

District of Alabama, and amici curiae and-each individual amcus curise in United States v.
Pharmacia éomgraﬁon, et al,, Civi} Action No. 02-C-07409-E, United States District Court,
Northern District of Alabama (calfocﬁ' vely referred to herein &S "plaiutiﬁ’s’;), and Saluiia Iz;c.
(“Solutia"); Pharmacia Corporation, formerly known as Monsanto Company (“Pharmacia™), and
new Monsanto Company {"Monsanfo"') (coilectively referred to herein as the “[nterested

Pdrties™),




This Settlement Agreement is bmng entered into concwrently with a Global Settlement
Agreement among the paxtiés to this Settlement Agreernent and the parties to 2 Setilement

Agreement in the matier styled Tolbert, &t al. v, Monsanto Company, et al,, Civil Action No. '

CV-01-C-1407-S, and other cases described ip that Settlement Agreement for the Tolber matter

and its related actions and claims (“Tolbert Settlement Agreement”’}. The parties agree that the }

. agreecnents and obligations set forth and described in this Settlement Agreément are condition}

and contingent upon the parties to the Tolbert settlement signing the Tofbert Settlement

Agreement and the entry of an Order and Judgment by the Honorable U, W. Clemon approving

the Global Settleraent Agreameﬁt and the Tolbert Settlement Agreement, 'The purpose of thig

Settlement Agreement is 1o effectuate the Global Settlement Agreement which is incorporated

herein.

L The Intgrestcd‘?axﬁes, jointly snd sevefal]f, agree (0 pay the tota] sum of Three
Hundred Million Dollars {$300,000,000.00) into the varicn;s settlement funds to be established
as set forth below. All monies due under this Settlement Agtecmenf shalf be deposited by wire
transfer éuﬁuaﬁt to the following schedule: |

a. On 6rt;cfore 5:00 p.m. CDT on August 26, 2003, the sum of Seventy-Five
Mitlion Dollars (§75,000,000.00) shall be wire transferred to SouthTrust
Bank t an interest bearing account of the Circuit Court.of Calhoun
. County (the Honorable R. Joel Laird) (the “Court”™) us follows: State of
Alabama, Ted Hooks, Clerk, CV-2001-874, Account Number 69530631,

Routing Number 062000080 (the “Settlement Account™);.
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. On or before 5:00 p.m. CDT on the seventh dajr (or the next business day

thereafier if the seventh day falls on a Saturday or Sunday) félIoWing the

execution and filihg, of this Settlement Agreement with the Court, the sum

of Two Hundred Miltion Dollars (§200,000,000.00) shall be wire

trensferred to. the Settlement Aceoimt;

On'or before $:00 p.m. CDT on August 26, 2004; and on cach August 26
of each yéar (hereafter {or the next business day thercafter if August 26 -
falls on a Saturday or Sunday) up to and including August 26,2013, the
sum of Two Million, Five Huﬁdmd Thousand Dollars ($2,500,000.00)
shall be wire trangferred in accordance with paragtaph 3.b: of this

Seftlernent Agreement.

2. The fnds described in paragraph 1 above shall riot be distributed from the

Settlement Account in accordance with the provisions of this Settlement Agreement wntil all the

following conditions have been met:

&

- the Court has entered ani order approving this Settlement Agrelcman’t in
subs.wmially the form sét forth in Exhibit A; |
the Court has approved the settlement of the claims of the blaintiffs who-
are minors as set florth below,;

‘Plaintiffs’ counsel nolziﬁes the Court and counsel of record forvthc

Interested Parties that the Relocation/Property Adjustment Fund account

and the corporation, foundation, trust, or other entity deseribed in




paragraph 3.4, have been established or selected.

3. The funds in the Settfement Account shall be distributed s follows ance all

conditions of paragraph 2 are satisfied:

a

Each plaintiff who is an 'aduit, a represeniative of the éstate of adacjcas&d '
plaintiff (inctuding any administrator ad litern appointed by the Court), or
is a church, buslncss or other Bﬁtity (hereiaaftér collectively referred to as
the “adult plaintiffs™), as a condition of réceiving any payment to or on
behalf of such plaintiff from any of the separately available funds
establishied under this paragraph 3, shall be required 1o sign a general
release of all claims in the forin of the release dovumnent attached hereto as
Exhibit B (the “Rﬂ!@ase'_’). The term “Relezsed Pa.x‘.iies,". ag used in this -
Settlement Agreement, shall mean all pcr.sous and entities defined ag
“Released Parties” in the Release, inciuéing without Iimitation, the .
Interested Parties and their past, present and future affiliates, and their
respective officers, directors, employers and agents:

Within ninety days after the signing of this Settlernent Agrecrnent (w}ﬁ;h
period will be extended for 30-days upon réquas{ of plaintifls® counsel
{and thereafler upon mutual agreement of the partiés hereto)) (such 90-day
period, together with any extensions, being hmir_xaﬁer referved fo as the
“Release Peﬁod“), plaintiffs” counsel shall use diligent efforts o secure

sigﬁed Releases from the edult plaintiffs, which Releases plaintiffs’




counsel shall hold in escrow. Plaintiffs” counsel shall also use diligent
efforts during the Release Period to obtain Court approval of the
settlement of the elaims of é\@ phaintiffs who are minors., Plaintiffy’
gounse! may, pn:or to the end of such 90-day pe’n,'o’é, together with any
extensions, notify the Court and the Interested Parties that they have
completed such diligent efforts. If such notice is given, the Release P;‘:riod

shall end on the date of such notice.

When p!éintiﬁ's’ counge! have obtained signed Releases from at least 75%
of the adult plaintiffs, plaintiffs’ coﬁnscl shall so certify to the Court and
tie Interested Parties. Immediatély spon such certification, all funds in
the. Settlement Account, including any interest accrued during the time
such money was on deposit in the Settlement Accotnt, shall be wite
transferred to an interest bearing plaintiffs’ attomneys’ escrow accc;lmt
(*Bstrow Account”) desipnated by plaintiffs’ counsel and approved by the

Couxt.

After plaintiffy’ ;mr_nséi have obtained cowrt approval of the settlement of
the claims of J;hs plaintiffs who are minors snd plaintiffs’ counsel have
obtained signed Releases ﬁ-om the adult plaintiffs and those iniz:mr arid
aduit plaintiffs (counting each estate represented by any sourt-appointed
administrator 24 litern separately) total at least 97% of the plaintiffs on the
Plaintiff List desoribed in paragraph 7, plaintiffs’ counse! shall so certify

to the Court and the Interested Partics and shall release such signed




Releases from escrow and shall deliver such signe& Releases tothe
Interesied Parties,. ’I’ﬁé Interested Pa.rtics shall have three business days
from the receip.t of the Relesses to veril y the numbcr., content and
IeXecution of the _Re!eases, to verify the number of minor p'Iaimiff's whose
claims have been settled through the Court approvail process, &nd fo raise
any issues rélating to the Releases or thé minlors’ setﬁemmt with
pila.i.ntiffs’ counsel. g\.qy dispute rt;latif;g to the Relcases or to the count of
the Releases or the minofs'whose ciaims have been settled by Court

approval shall be regolved by the Court.

Atithe end of this t.bm':-day verification period or foliowing the resolution
by the Court of any dis‘éutcs brought to the Court under this subparagraph,
if plaintiffs’ cc‘um;el have obtained signed Releases from the ault ' .
plaintiffs and court spproval of the .claimslof the rainor plaintiffs ¥h'at total
al lenst 97% 01; the pla.imiffs.on the Plaintiff List, p_]a.intiffs' counsel shall
distribute the funds in the Escrow Account as set forth ic pavagraphs 3.d,
through 3.h. The Releases and the Court approval of the settlement of the
claim.; of minors shaﬂ not be enforceabls unti] such distribution of fonds

commences,

. Seventy-Five Million Dollars (375,000,00'0.00), plus any interest accrued
on such amount during the time such money was on deposit in the
Settlement Acoount and the Escrow Account, shall be paid directly from

the Escrow Account to plaintiffs’ counsel and to plaintiffs as follows:




i Thirty Million Dollars ($30,000,000.00), plus any interest acerned
on such amount during the ﬁme such money was on deposit in the
Settlement Account and the Eserow Accoun?, shall be-paid to

plaintiffs’ counsel for attorneys® fees.

il.  Theremaining Forty-Five Million Dollars (Mé,wo,ooo.oo), plus
amy interested ;u:cruad on sicch amount during the time such moﬁey
was on deposit in the Sctﬂmnér;! Acoount and the Escrow Account,

‘shall be paid from the Escrow Account to pay the claims of each
settling plaintiff’

- Fifteen Million Doflars (515,000,000,00), plus any interest acerved oa

such armpint duriﬁg.the time such money was oxf deposit in the Settlement’

Account and the .Escrow Accouﬁt, ghal] be paid diﬁtly to plaintiffs’

counsel, sgch amount being assessed ag costs in the above referenced |

metter,

. One Hundred and Fifty Million Dollars ($150,000,000,00), plus any

interest acorued on such amount ciunng the; time such money was on

- deposil in the Settlement Account and the .Escmw Account, shall be paid -

“directly from the Escmw Account to piainiiﬁ’s' cou;xsel and to a fund or

funds established by plaintiffs’ counse! for relccatian!propedy' adjustment

paymerits to plaintiffs as follows:

L - Sixty Million Dellars ($60,000,000.00), plus-&ny interest seerued




on snch amount during the time such money was on deposit in the
Seﬂ!am;mt Account and the Escrow Account, shall be paid to

plaintiffs’ counsel for attorneys' fees;

The remaining Ninety Million Dollars (§90,000,000.00), plus any

interest acerted on such amount during the time such money wag

on eposit in the Settlement Account and the Bscrow Account,

shall be paid to a Relocation/ Property Adjustment Fund A ccount

or Accouits designated by plaintiffy’ counsel for payments for the

benefit of the approximately 920 plaintiff proi:gr!y owners and

other plaintiff mz"dén& for property relocation/adjustrnent, The
Rclocaﬁoanzﬁgért.y. Adjustiment Fund shall be used for the
payment of monic‘s for the benefit ofplaiatiff propérty owners
and/or plaintiff rwidémsli’n accordance with a matrix to be |
deve]o;l}ed‘by plaintiffs’ counsel fu their sole discretion. Such

mstrix will consider such factors as, among other things, jury

verdicts, proxiity to the Annist'bn faciii ty and drainage pathways

or waterways, including Snéw Creek and Choceoloceo Creek,

sampling resul%é, fair market value of property, size of property,

and use of prropa'ty

Thirty-Five Million Dollars (33 S,GD0,000.00). plus any interest accrued on
such amount during the time such money was on deposil in the Scitlement’

Account and the Escrow Account, shall be paid directly from the Escrow
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* Account to plaintiffs” counsel and to a corporation, foundation, trust or

other appropriate entity designated by plaintiffs' counsel as follows:

i

Fourteen Million Dollars (514,000,000,00), plus any interest
accrued on such smount during the time such money was on h
deposit in the Settlement Account a‘nd the Escr'ow Account, shall
be paid to plaintfis’ cotm_séi for atforneys” fees;
Twenty-One Million Dollars ($21,000,000.00), plas any interest
accrued on such mmount during the time suc'b money was on
deposit in the Setllement Account and the Escrow Ancoﬁnt, shall
be used by the corporation, foundation; trust or other appropriste
entity for the following general purposes, and the corporation,
foundation, trust or other entity will have the authority to expend
fﬂéﬁd& for sich plrposes, but will pot b.c required to perform every
such purpose: :
{ 1) " To provide prifnary’hcaith care and/orto assist in gaining
access 1o primary bealth care-and other health care sgﬁices
(including but not limited to lab, dental, ou!rgach, prénatal
cars, radiology, case managmngﬁt, pharroacy, preventive
medicine, holistic medic;éne a‘md other health care prograrss)
by making grants or payments for the actual beneé: of

persons meéting the criteria of the corporation, foundation,




2

3)

4)

(3}

trust or other entity;

To provide educations! grants, scholarships or loans to
pcrson% meeting the criteria of the corporation, foundation,
t7ust or other entity for purposes including but not limited

te those described in subparagraph ('S) below; -

To provide health education and instruction to or on behalf

of persons meeting the criteria of the corporation,
foundation, trost or othet entity;

To provide such other programs or payments relafing to
health, education and community welfare that would

benéfit such persons meeting the criterie of the corporation,

-foundation, frust or other cntfty; and

To create an educational trist fand to endow scho!arsﬁips,
grants or loans for plurposr:s including but riot limited to the
evaluation of and development of personal education plans,
pre-kindergarfen program p_articipation, after-schoo! |
pipgl'am participation, itoring; pani;:ipation in remedial
programs or individual enrichment programs, computer
{raining pro M, SAT/ACT or other sxamination
preparation programs, and participation in technical

training, vocational, GED, college of adult educational




programs.
h.  The anoual payments of Two Million, Five Hundred Thousand Dollars
(82,500,000.00) shall be paid directly from the Interested Parties to
plaintiffs’ counsel and to the corporation, foundation, trust or other
appropriate entity designated by plaintiffs’ counss) pursuant to paragraph

3.g. as follows:

i One Million: Dolfars ($1,000,000.00) shall be paid to plaintiffs’

counsel for attorneys” fees; '

ii. - One Million Five Hundred Thousand Dollars ($1,500,000.00) shail
be paid to the dorporéb’on, foﬁnda_ti on, trust or other appropriste
entity established or selected in accordance with paregraph 3.5,

hereof for the purposes oiitlined in paragraph 3.g. hereof.

s Witlﬁn seven (7) days of the signin'g of this Settlement Agreement, plaintiffs”
counsel shall deliver to the Court and Io tﬁe 'Intcrcstéd Parties & list (“Plaintiff List") of the
names of all plaintiffs, with a designaﬂon of which pléinﬁffs are .mi.nors, who aré subject to the
ﬁclcasc provisi;ms or Court approval of the claims of rainors under this Scttlefnent Agreement.
The Plaintiff List shall not include (&) plaintiffs who died mote than two yaars‘;.m'or t‘o the date
of this Settlement Agreement and for whorn Suggestions of Deaih have been op file for at least
six months and for whom there has been no substitution as ﬁainti ff, or (b)- plaintiffs who, prior to
and incluciing August 31,2003, have moved to withdraw from the.: actions included within this

- Settlemnent Agreement. Within'scvcn days of delivery of the Plaintiff List, the Interested Parties -
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shall deliver to plaintiffs” counsel a list of eny additions or changes fo the Plaintiff List they may
propose based in good faith on their records. Any dispute as to the Plaintiff List shall be

-resolved bf the Court,

5. Al the end of the Release Period, plaintiﬁ:s' tounsel shall deliver to the Courtand
the Iﬁ!e:rested Parti‘r:;s a list of al.I adult plaintiffs, if any, wha.haVe not signed their rcspective.
Releases (Unsigned Plaintiffs”) and all hinor plaintiffs who have not had their claims included
within and resolved through the Com’t'xpprova;] process (“‘Unresolved Minor Plaintiffs”), anc! the
following bmv_isions shall apply:

a If fewer than all of ﬂ":e:adult' p]ainﬁffs‘ha;vc signed Relenses and/or fcwef -
than all of ﬁu: minoﬁr 'p1aint§ﬁ's have had their claims included within and
resolved through court approval of the settlement of the minors” claims,
the amownts-to be distributed pursuant to paragraph 3 hereof shali bc;. :
reduced by- :

i any payments that would otherwise be made to the Unsigned
Plaintiffs and the Unresoived Minor Plaintif“fs, if any, rc'presei;ling
the net settle.zﬁent proceeds from the fund established in paragraph

3d;

il, - sny payments or grants that would otherwise be made o or forthe
benefit of the Unsigned Plaintiffs, if any, from the Property -

Relocation/Adjustment Furid established under paragraph 3.5,

i, any payments or grants that would otherwise be made to or for the




benefit of the Unsigned Plaintiffs and the Unresolved Minor
Plaintiffs, if any, from the funds described in paragraphs 3.g. and

b

If the adult plaintiffs who have signed Releases and the minor plaintiffs
covered by the court approval of the minots’ settlement total fewer than
97% of the plaintiffs on the Plaintiff List, then the Interested Parties, at
their.sole discretion and election, may, dwing the period thirty-one (31) to
sxxty (60) days sfter the"cnd of the Reélease Period except as provided in
paragraph c.ii. below, give written noticé to piaintiﬁ's‘ counsel that this
Seftlement Apgreement is mzli .ar.Ld void. If'ihe Interested Parties give such
written notice, plainb'ﬂ‘s" counse! shall .‘uayc stxty (60) days to retumn any
and all monies provided for hereimder to the Interested Parties. In that
evcnf:, the plaintiffs res‘erve their Hght to file a motion with the Court
requesting that thie jury trial iis the Abernathy case be resizmed from the
point &t which it was stayed." Ifiiw IA!ercstad?aﬁies do not give such
written notice,.plainl%.fﬁs‘ counse] shall distribute the fundsrin the Escrow
Account as set forth in this Setﬂmn‘cﬁt Agreement.

' Notwithstanding paragraphs 5.a. and 5., hersof, if the Couit dismisses the
claims of the Unsigned Plaintiffs and the Unresolved Minor Piaintiffs, if
any, with prejudice, no later than thifty (30) days afler the end of the

Release Period, then;




i,

if the claims of all Unsigned Plaintiffs and the Unresolved Minor
Plaintiffs arc. dismissed with prefudice and no nolice of appeal
from such dismifssal is filed within forty-rwg (42)'days' (“Appt;:al
Period”) of such dismissal, this Seitlement Agreement shall retain

in full force and effect and there shall be no reduction in the

~ amounts provided for in paragraph 3 hcrwf;.'

with respect to Unsigned Plaintiffs or Unresolved Minor Plaintiffs,

‘if any, who file such notices of appeal within their respective’

Appea} Periods nd Unsigned Plaintiffs and Un;eso}véd Minor
Plaintiffs, if any, whose claims are not so di:srnissad. the reduction

provided for in 5.5 shall remain in effect, with respact to the

_ amounts payable to such Unsigned Plainsffs or Unresolved Minor

Plaintiffs,

if the number of Unsigned Plaintiffs or Unresolved Minor

Plaintiffs, if any, who file such notices of appeal within their

. respective Appezl Periods plus the number of Unsigned Plaintiffs

and Unresolved Minor Plaintiffs, if any, whose claims are not so

dismissed amount (o more than 3% of the plaintiffs on the Plaintiff

© List, then the Interested Parties shall retain their right to cancel this

Settlement Agreement under paragraph 5.b. hereof by written
notice during the period thirty {30) days efier the end of the last

respective Appeal Period.
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5. No payments may be made to or for the benefit of any minor plaintiffs from any
- of the separately available funds established under paragraph 3 hereof untif the Court approves
the settiement of the minors’ claims, No payments may be made to minors from the Property -

Relocation/Adjustnent Fund.

7. Within sixty (60) days after the end of the Release Period (o7, if elairms of -
Unsigned Plaintiffs or Unresolved Minor Plaintiffs are dismissed under paragraph 5.c. hereof,
within sixty (60) days of the end of the Appeal Period), plaintiffs” counse! shall return to the
Interested Parties from the Escrow Account the amounts, if any, by which the amounts to be
distributed pursuant to paragraph 3 are reduced un.dcr the tems hereof on account of Unsigned
Plaintiffs and Unresolved Minor Plaintiffs. Within thirty {30) days after the end of the Release
Pcﬂ6¢ plaintiffs’ counsel shall al‘sol provide the fqlio@ing reports to the Int;er'ested Porties: '

& a report for each snch Unsigded Plaintiff or Unresolved Minor Plaintiff of -
the amounts calclﬁaicd for ;;ayments and/or granis to or fc;r the Bencﬁ( of
| that Plaintiff for the purposes of paﬁg;*a#hs 5.a.., i. ind iii; and
b.  with respeet to each Unsigned Plaintiff or Unresolved Minor Plaintiff, if
any, whe, despite plaintiffs' connsel's good faith efforts, cannot be
located, a report of the good faith effor’ts to locate such plaintiff,

8: Any é.isput'é regarding the amount of the monies, if any, tobereturned to the .
Interested Partjes pursaar;t to paragraphs 5 and 7 above shall be referred ‘to Resolutions LLC for
resolution, and the decision of Resolutions LLC shall be binding upon the parties to this

Settlernent Agreernent.




g Plaintiffs acknowledge that the remediation obligations of the Interested Parties
and the obligations, if any, of.‘ their affiliates and other persons or entities designated in Exhibit B
as “Released Parties” are govemned by the Revised Partial Consent Decree eniered Aug{z:q 4,
Z003. Upon delivery of the Releases from the adult }Jlaﬁ:ﬁﬂ's pursuant to parsgraph 3.c, hereof,:
pla'intift"s agree to withdraw as amici curiae in the n?attcr styled United States of Amperica v.

.Phermacia Corporation, ¢t al., Civil Action No. 02-C-0749-E, and to forego any right to appeal

any decision of the United States District Court regarding the Revised Partial Consent Decree.

10.  tis specificaily acknowledged and agreed that the agreeménts and obligations of

the Interested Parties under this Settlement Agreement are conditioned upon the cencurrent

exccution of the Global Settlement Agreement and the execution of the Tolbert Settlement

Agreement and entry of the Order and Judgment in Tolbert.

11, Upon delivery of the Releases from the adult plaintifls ﬁm‘siuant to paragraph3.c.
hereof, and the Court’s approval of the minors’ settlement, tha plaintiffs‘and the Interested
Parties shall jointly file motions for dismissal wi;: prejudice, along ﬁm pr_oposeé] orders, 16
effectuate tﬁc dismissal of all released claims in the cases referenced in the first paragraph’of the

preamble to this Settlement Agreement other than United States v, Pharmacia Corporation, etal,

. The orders in the state court cases shall provide lha!. the Honorabie R. Joel Laird, Jr., Célhoun
County Circuit Court, retaing continuing jurisdiction in those cases fﬁr the purpose of e'nforcingl
 this Settlement Aércemeut.
12, The parties make no representations or wm‘anties c;f :my kind to each pthelf

except as specifically set out in the Global Settiement Agreement and this Settlemnent Agreement




and on the record before the Honorable U. W, Clembn and the Honorable. R. Joel Laird, i, on

August 20, 2003,

13.  The Global Settlement Agreement and this Sedlernent Apreement and the

" attached Exhibits supefsede all prior diseussions, negotiations and agreements b_atween the
parties with rc'ﬁpect to the settlement of the litigation. The Global Scttiemegt Ag;n:cn;wnt, this
Settlement Agreement and the attached Exﬁibits, anil the representations made on the record on
August 20, 2003, before thé Honorable U, W, Clemmon and the Honorsble R Joel Laird, Jr.
contain the sole and entire agreement béhvean !h.e parties with respect lo the seftlement of the
plaintiffs’ claims,

14, This Settlement Agreement shall not be modified or amended except by an
instrament 'in writing signed by or on behalf of the parties hereto and approved by the Court. No
such modiﬁcatién or amendment shall modify or amend any Release without the written congent
of the affected released party or parhf:s |

15, RItis und'e.zéto;:d and sgreed by plaintiffs tt;at the Global Settlement Agreernent
and this Set‘ﬂe:mcnt Agreement are a complete resolution, settlement and compromise of disputed
tlaims, and neither the Global Settlement Agreement, this Settlemnent Agreement, the
consideration, nor any discussions regarding the Global Settlement Agreement and this
_ Settlement Agreement shall constitute an adrission of Hability or wrongdeing on the part of the
Rélcased Parties. It is expressly asknowladged.by plaintiffs that the Released Parties deny any

Hebility or wrongdoing whatsoever.

16.  The parties agree that upon payment to or on behialf of the plaintiffs of the




amounts (as the)} may be adjusted) set forth in pﬁg@h 3d. through g. hereof and the agreement
* fo pay the amounts set forth in paragraph 3.h. hereof, any liability for pu;n;'tivc‘ damages or.
penalties against Phanmacia Corporati.on, Solufia Inc., Monsanto Company, or &ny of the
Released Parties relatin g 1o the manufacture, use, rele;:sa or diéposai of polychlorinated
biphenyls at or from the Anniston plant or Anniston property owned or controlled by the
Released Parties is extinguished and tfa'at an assessment of puniﬁvc damages or penaltics against
' Phannacjig Corporation, Solutia Inc., Monsanto Company, or any of the gxleascd Parties retating
io the manufacture, use, release or disposal of polychlorinated biphenyls at or from. the Anniston

plant.or Anniston property owned or controlled by the Released Parties would not be warranted.

| 17._. The Global Settlement Agreement a-nd this Se:.ttlemmt Agreement ghall be
governed by, construed, intcrpréted and enforced in accordance with the Jaws of' the St.ate of
Alabama, |
18, Plaintiffs, by and through their counsel of repord, répresent and warrant that
plaintiffs’ counse! have express authority to enter ii}t'o the Global S_eﬁlemmtﬁyccfncﬁt and this
- Settlement Agreement. The Interested Parties, by and through their undersigned counsel,
represent and warrant that their undersigned counse! have express authority, pursuant totheir
respective Articles of Incorporati(;n, By-Laws, Board of Directors' resolutions, or other
| goveming corporate policy or procedure, to enter into the Global éetﬂcmerit Agfaemcnt and this

Settlement Apreemment.on behalf of the Interested Parties.

19.  The Global Settlement Agrsement and this Settlernent Agreement shall apply to,

be binding upon, and inure to the benefit of all of the p‘laintiﬂ‘s. and the Released Parties as well
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as their respective heirs, legal represemau'ves; successors in interest and assigns. Nothing in this
Settlement Agreement shall provide any rights to, or be enforceable by. any person or cnuty

other'than the plalnnﬁ's and the Released Part:es

20.  The parties to this $ﬂ1tlcment Agreement and their counsel shall use best efforts to

effectuate the terms and purposes of this Settlement Agreeitient.

21, Al notices or other communications to eny party to this Settlement Agreement
shall be in writing (and shall include facsimile or similar writing) and shall be given tothe
respective parties hereto at the following addresses. Plaintiffs’ counsel and the Interested Parties -
may chaupe the name and address of the person(s) desi gﬁatec;i {o receive notice on behalf of such

. party by notice given as provided in this paragraph.
Plaintiffs:

Donald W. Stewart, Esq. _ i

{131 Leighton Avenue :

P. 0. Box 2274

Anniston, Alabama 36202

Fatsimile: (256) 237-0713

Dariel R. Benson, Bsq. _

Xasowitz, Benson, Torres & Friedman LLP

1633 Broadway .

New York, New York 10019

Facsimile: (212) 506«1800

Interested Parties:

William S, Cox, {11, Esq.

Lightfoot, Frankiin & White, L.L.C.
The Clark Building

400 20" Street North

Birmingham, AL 35203.3200




22 All obligations of the Interested Parties pursuant to this Settlement Agreement '
(including, but not limited to, all payment obligations) are intended to be, and shall remain, joint
an& several, o |

23.  Except as otherwise pmvided' in the-Global Settlement Agreement or this | |
Settlement Agregmcnt, all parties shall bear their own expenses of litigation and attoineys’ fees
which -h'ayc arisen or will arise in connection with the litigation referenced in the preamble to this

_Settlernent Agraem'e_m, the Global Settlement Agreement, thls Seftlement Agreement, or any
other matters or documents related thereto. |

24.  This Settlement-Agreernent sy be éx‘ecut&d in any number of counterpgrts, gach

of which shall be deemed 1o be an original and all of which togeﬁner shall comprise a single

Attomes fo

Dated: , 2003 ~ M_/

Attorneys for Morisanto Company

instrurnent.

N

Dated: 7 , 2003

A

Dated: 2/ % 2003 Z A ittt
: Attornéys forSolutia Inc.

Dated:

FE

Attorneys for PHapiecia Corporation




INTHE CIRCUIT COURT OF ETOWAH COUNTY, ALABAMA

{(Transferred from the Cirenit Court of Calhoun County, Alabaina) .
SABRINA ABERNATHY, et al, ) | |
Plaintiffs, ;
V. | ; CIVIL ACTION NO. CV-2001-832
) {Consolidated)
MONSANTO COMPANY, et al., 3
Defendants. ;

PLAINTIFFS' COUNSEL’S CERTIFICATION PURSUANT TO
PARAGRAPH 3.C.(2) OF THE SETTLEMENT AGREEMENT

Pursuant to paragraph 3.c.(2) of the Sapt.embe'r 9, 2003 settlernent ag;reement'il}
thig action (the “Settlement Agreement”,! a copy of which is attached hereto as E)ghibit
A}, plaintiffs’ counsel hereby certifies to the Court énd to the Interested Parties {Solutia
In;:., Pharmacia Corporation, formerly known as Monsanto CQmpany, and r{éw
Monsanto Company), that they have obtained Court approQaI of the settlement of the
claims of the plaintiffe who are minors and plainﬁffs‘ counsel have obtained si'gﬁad‘
Releases from the adult plaintiffs and those minor and adult plaintiffs total at least 97%
of the plaintiffs whose names appear on the Plaintiff List. (A copy of the Court’s
September 10, 2003 Oxder -Approving Settlement is attached hereto as Exkibit B, A copy

of the Court’s December 2, 2003 Order approving sefflement of minors’ claims is
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attached as Exhibit C. A copy of the list of adult and minor plaintiffs from whom
plaintiffs’ counsel have obtained signed Releases or on behalf of whom an Order has
been entered is attackied as Exhibit D.)

Dated: This 2™ day of December, 2003,

DONALD W. STBWAR’I‘

Atiorney for Plaintiffs

Donald W, Stewart, P.C,

P.O. Box 2274

Amniston, Alabarna 36202

(256)237-9311

(256) 237-0713 (Facsimile)
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This is to certify thaiI have this date served counsel for all parties to this actmn

with a copy of the within and foregomg document by hand- de.hvery and/cr by facsimile
transmission and/or by depositing same in the United S‘cates mail in 2 properly addressed

enve]opé with adequate postage affixed thereon andﬂ addressed as follows;

Warren B. Lightfoot, Esq.

Lightfoot, Franklin & White, LLC FILED
The Clark Building o E D
400 North 20th Street BzC 62 2003
Birrmdngham, Alabama 35203 ' ' HILLY YATES

CLERK, CIRCUIT COURT

This 2™ day of Decémber, 2003,

DONALD W-STEWART
Attorney for Plaintiffs
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