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STATE OF CALIFORNIA |
WORKERS' COMPENSATION APPEALS BOARD

Case No. ANA 0347151
JOSE SANDOVAL, - ‘ -
Applicant, S .
v AND ORDER

SELECT PERSONNEL SERVICES;
CALIFORNIA INSURANCE GUARANTEE
ASSOCIATION (CIGA), administered by -
CAMBRIDGE INTEGRATED SERVICES
GROUP, INC., for LEGION INSURANCE
COMPAN Y, in liquidation, and NIKE
USA/NIKE, INC., and LUMBERMENS
MUTUAL CASUALTY COMPANY,

: Defendants.

‘Winters & Banks.
- By: Michael Banks 7
- Attorneys for Applicant

‘Maher, Renzi & Maher’
_ - By: Sahmn Renzi S ‘ -
~ Attorney for Defendant Select Personnel Servmes
Now known as Select Remedy '

E Veatch Carlson o
By: Allen Tanita o
Attorney for Defendants Nzke USA/lee Inc and
- Lumbermens Mutual Casualty Company ‘

'Heggeness & Sweet -
~ By: Arlene Cota-Perla - T
" Attorney for Defendant Caleorma Insurancc SR
_Guarantee Assoc1at10n : i

N L The above- entltled matter havmg been heard by and submltted for decaslon to the L
HONORABLE .FOANNE M. COANE Workers Compensatwn Judge dec:1s10n is made as-
follows: " L o B
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FINDINGS OF FACT -

1. The applicant, JOSE SANDOVAL, born .Aul'gust-?.ﬁ, 1964, while employed on
May 30, 2000, as a shipping and receiving clerk, by SELECT PERSONNEL SERVICES, the
general employer, insured for wﬁrkers’ compensation by LEGION IN SURANCE COMPANY,

now in liquidation and ‘now bemg represented by the CALIFORNIA INSURANCE
GUARANTEE ASSOC‘IATION (CLG.A), admxmstered by CAMBRIDGE IN’I‘EGRATED
SERVICES GROUP, INC. and by NIKE USAINIKE INC the speelal employer, msured for
 workers’ compensation by LUI\{BERMENS MUTUAL CASUALTY COMPANY sustamed
mjury ansmg out of employment and in the course of employment to his spme but not to his -

- psyche

_ 2. The apphcant has orthopedlc permanent dtsablhty of 27%, whleh equates to 107 75
' weeks of dxsabﬂzty, which is payabIe at a weekly rate of $170 00, in the total sum’ of $18 317.50,

3 commencmg October 9, 2000 less credlt for sums prevzous}y pald

3. There is apportmnment concemmg the causatmn of the mjury, but there is no

- apportlonment concerning the overall orthopedw permanent dzsablhty
4. The a'pplicant is in Iieed"of ﬁlrther m'edi‘_eall t'r'eé}tment. o

5 Pursuant to Labor Code Sectlon 4600 the defendant is only hable for retmbursmg the

g 'apphcant for all reasonable and neeessary seif-procured medlcal treatment expenses

6. The parties presented the:'fblie\:ﬁngwlien clgiihs for adgudzcatton .

- Associated Reproduction Services: - “Amourit unknown.

o " Griffin Medicai‘jéirotiﬁf o — $15,54876 'pﬁtetahding balanee :
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'Dr.Curtis: e . - Amount unknown.

' Whilshire Roxbu Medical Pharmacy: — Amount unknown.

UBDD ceeeeeaes sesmseeee - $4,414.00, for the period from 12-28-01

_ through 6-13-02.
B * Dr. Barri: - - - - - - - e e Amount unknown.

The TnaI Court defers makmg the lien claim eompensabﬂlty determmatlons untﬂ such
time as the Tnai Court is presented with the actual liens and 1temrzatlons and with any
documentary evrdenee which either supports the allowance or the disallowance of the hen

clarms

7 The applrcant s atiorneys are ent1t1ed toa reasonable attomey s fee, based upon 1he
. efforts expended in 11t1gat1ng thls case. This fee is set at 15.% of_ the awarded pennanen_t

Ny drsablhty

| 8. The hen claimant anﬁn Medlcal objects to all defense exhrbns and documents which"
were not served on Griffin Medzeal prlor to trial prooeedxngs, and n addition, requests a penalty' |
“and statutory mterest based upon the defendants aﬂeged fallure to pay for med1ca1 treatment.
While the Tnal Court notes this ob} eo‘aon for the reeord the Tnal Court makes no fonnal ﬁndmg
or deterrmna‘oon coneemrncr it, smee the request for exclumon of exhrblts is too generally plead _.
) and s1noe the ailegatron conoemlng the fa11ure to provrde treatment 1s hkemse too generaﬂy

o ) ‘plead The Trrai Court will hold a further evrdentlary hearzng on thls matter -

- 9 The defendants clalm that the applrcant has no vrable psyche 1n3ury elarm pursuant L
o _to Labor Code Sectlon 3208 3, based upon the apphcant‘s alIeged less than s1x (6) months of e
' employment 1s w1thout merlt The applxcant s unrebutted tes’nmomal ev1dence 1ndreates that S

R :.‘ i,the apphcant commenced Work for Seleot Personnel Servmes and lee USA]N 1ke Inc in
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December 1999, and that hé continued to work up to September 5, 2000. Therefore, more than

six (6) months of employment is estabhshed and the applicant’s claim of psyche injury ansmg

out of employment and in the course of employment is not barred by apphcahon of Labor Code
~ Section 3208.3. '

Nevertheless, the Tmal Court has already otherwise determxned that the applicant did not
sustain an industrial psyche injury, based upon the submitted me(izoal ev1dence Tlns is already

| mdlcated in andlngs of Fact No. 1.

‘ 10. The defendants defense of post termination claim is W1thout merit. The unrebutted
- evzdenoe shows that the applicant filed hlS claim for workers’ compensation injnry with Select
Personnel Servzces on June 2, 2000, which was well in advance of his last day of work which
‘was September 5, 2000 | | |

11. Defendant California Insuranee Guarantee Assoma‘non has reserved its r1ght to
. request and to seek. contnbutaon with regard to benefits whmh C.LG. A has prev1ously pald to .
the applicant. At thxs t1me the Trial Court acknowledges these reservatlons but makes no.'
_‘ further detenmnauon regarding them. The Trial Court w1ll hold a further eV1dent1ary hearmg
f regarding this contributlon matter, since the Trial Court can not presently determzne what
“benefits have been prev1ously paid, since Cahforma Insuranoe Guarantee Assoelation has not

presented any evzdenee coneernln g what payments have been made

12. The partles stlpulated to the exxstence ofa general and a spe01al employment

: relatlonshlp between Select Personnel Servwes the general employer and Nike USA/N}ke Inc.,

. the special employer, at trial proceedmgs oh March 19 2007 Therefore, the Trial Court ﬁnds |

“that there isa general and a spe(:lal ernployrnent reletmns}np between Select Personnel Servzces

'_“ ) .I“the general employer and Nike USA/NIke Ino the spee1a1 employer
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13. In addition, the parties’ further stipulated that Select Personnel Services’ May 2000
invoices and attachments, as are contamed in Defense Exhibit U represent the only evidence of -
what the agreement or contract was, between Select Personnel Services and Nike USA/N 1ke Inc., .

as it concerns workers’ eompensatlon hab1hty

14.  Having reviewed ’the evidence submxtted and havmg eenszdered the law as 1t
concerns the 11ab111ty of general and special employers, the Trial Court preliminarily notes that
both general and special employers and thez_r insurers are both hab}e for the. work related ;nj:urzes

- of their common employees, since general_and special employers _h'cive j'o:int'_a'nd sevefal 1iebiiitly..

15. However pursuant to the dlctates of Insurance Code Seetlon 1063 1(c) (9), the Tr1aI :

Court can only i 1mpose habzhty agamst the special employer Nike USA/Nike Inc.; and its msurer .
‘Lumbermens Mutual Casualty Company, and not against the general employer Select Personnel -
Services and its insurer Legmn Insuranee Company now 1n 11qu1dat10n and now bemg_ |
.represented by the California Insurance Guarantee Association (C L. G A, ) because pursuant to

| Sectlon 1063.1 (c) (9), C L G A.is not statutorﬂy obligated to “cover or to pay for any workers
| compensatmn mjury claims in elrcumstances such as the present one where there 18 other |

_msuranee which is available to “cover” or to pay for a pending cialm In thls mstance the Tnal -

‘- Court finds that Lumbermens Mutual Casua[ty Company prov1ded other workers’ eompensation o

- msurance Whl()h was avaﬂable to the apphcant

16.. Pursuant to the dzctates of Insurance Code Sectlon 1063 1 (e) (9) the Cahforma :
"Insuranee Guarantee Assocnatmn (CL GA ), adm1mstered by Cambndge Integrated Serv1cesl _-

. G’I’OU.p, Inc., for Leglen Insurance Company, 11'1 11qu1dat10n anci Select Personnel Serv1ces, are

I '-dlsmlssed as pames defenda.nt from tlus actlon -
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AWARD

_ AWARD is made in favor of JOSE SANDOVAL agarnst NIKE USA/NIICE INC ~.
and LUMBERMENS MUTUAL CASUALTY CONEPANY as follows |

(2) Pe‘rmanent. disability per Finding_s‘ of Fac‘t No. 2.

(b Furrher rrredical treatment per F indings of Fact No. 4.. | o o
() Rermbursement for self—procured medroal treatment per Flndmgs of Fact No 5 o
(d) Lien claim relmbursemon’f: per Fmdmgs of Fact No. 6. .

(e) Attorney s fee per Fmdmgs of Faet No 7.
OR‘II)_ER-‘ -
ITIS I{EREBYORDERED THAT: |

. (a) The Cahforrua Insurance Guarantee Assooza‘uon (CIGA), admmrsted by .
o Cambrrdge Integrated Servzoes Group, Ino for Legron Insurance Company, mn 11qu1danon and

: ‘Select Personnel. Servroes are dlsmlssod as partres defendant

(b) All other deferred matters remam deferred until such tlme asa party or the pames :

. ‘make a formal request for ad}udlcatron by ﬁhng a Declara‘uon of Readmess to Proeeed

' Serveci on parties hsted on the oﬂiorai

_l“;Date: L&p‘] |

o CrOANNEM COANE
Workers Compensatron Admrmstratwe Law Judge e

. .;'1‘Address Record.

Date: / (L.
By ;




STATE OF CALIFORNIA |
DEPARTMENT OF INDUSTRIAL RELATIONS
WORKERS’ COMPENSATION APPEALS BOARD

CASE NO.: ANA 0347151

JOSE SANDOVAL, Vs, SELECT PERSONNEL SERVICES;
B CALIFORNIA INSURANCE
GUARANTEE ASSOCIATION
(CIGA), administered by
CAMBRIDGE INTEGRATED
SERVICES GRP. INC., for LEGION
- INSURANCE CO., in liquidation, and
NIKE USA/NIKE, INC. and

 LUMBERMENS MUTUAL
CASUALTY CO.,
- D.OL: 5:30-00
' JOANNE M. COANE =
~ Workers’ Compensation
- Administrative Law Judge
OPINION ON DECISION R

"_;INJURY EMPLOYMENT: |
INSURANCE COVERAGE BACKGROUND: -
| CONFIRMATION OF STIPULATIONS OF THE PARTIES

The apphcant Jose Sandoval bom August 26 1964 whﬂe employed

) ‘011 May 30, 2000 as a sh1pp1ng and recezvmg clerk by Select Personnel R

L Servmes the general empioyer 1nsured for workers compensatlon by o

s "f_“__,Legion Insurance Company, now in lzquldatlon and now. bemg represented i .

'by the Callfomia Insurance Guarantee Assoc1at10n (C I. G A) admmlstered .

' ) ¥ by Cambrldge Integrated Serv;.ces Group, Inc.: and by lee USA/lee Tnc.

- :__'the specxal employer msured for Workers compensatlon by Lumbermens |
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Mutual Casualty Company, sustained injury arising out of empl‘oyment and

~ in the course of employment to his spine, but not to his psyche.

It is noted that for the record that the partles stzpulated to all of the
“above factual matters with the exceptzon of injury . arlsmg out of
'employment and in the course of employment concernmg the applicant’s
psyche Therefore on this basis, the Trzal Court confirms the st1pulat10ns of
the parties, as they concern injury to the spine, the general and special

employment relatlonshlp, and the insurance coverage mformatlon

PSYCHE INJURY AOE/COE'

: Regardmg the Trlal Court s ﬁndmg concemmg no mjury arlsmg out
‘of employment and in the course of employment regardmg the apphcant S
psyche the :Trlal Court ulttmately deterrmned that the apphcant did not
sustam a psyche mjury arising out of employment and 111 the course of
_ empioyment based upon the medical reportmg of Dr Leckart In the Trial
Court s vzew Dr Leckazt provzdes the most reasonable and most rational
medlcal analysas concernmg the appllcant S. psychologlcal state In sum, Dr.
Leckart opined that wh11e the applicant d1d experlence some unhappmess
and dlsatlsfactmn concemmg his underlylng physn:a} problerns ‘that the
'apphcant did not develop a psychelogleai dzsorder whleh resuited in an : |

_ rmdustrlal psyche m}u;ry
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" According to Dr. Leckart:

“The results of our complete evaluation of Mr. Jose Sandoval are
~very clear and explicit in indicating that Mr. Sandoval is not a
_ ‘.psyehelogically- ‘disorder_ed person. When we examined Mr,
_Sandeval, we find no psycholegieal idisorder end no psychiatric
_disabilities We also find no hxstory of any psychologlcal '
‘disorders or psychnatrlc disabilities. During the course of our
evaluation, Mr. Sandoval had eomplalnts of back pam, numbness
: in the right extremity, buttocks pain, msomma and depressaen.
'However, desplte these multiple subjectlve cemplamts Mr
".',Sandeval presented WIth a completely normal Mental Status
E .Examinatxen He showed normal cognmve functmnlng ‘and
-'."abselutely no behavmrai and no emetlenal dysfunctmn
'_ '_ Moreover, durmg the course of our evaluatlon, we had the
oppertumty to glve Mr. Sandoval a battery ef ebjectlve
psycheiog:cal tests.. On the MMPI, Mr.. Sandoval presented as an
;‘mdlwdual who was not bemg honest and stralghtforward in hxs .
N :respenses Addmenaliy, on the Catteli Sixteen Persenality Faetor
| Test he was most lzkely attemptmg to pertray hlmself ‘in an .
""‘7."'unrealxst1ealiy negatlve manner. Overal! Mr. Sendew?al'i'
- subjectlve complamts were net cons:stent Wlth hxs chmcal-_
| | presentation. “Tn partxcular, consrdermg solely hzs eomplamt ef i
. j;_-‘depressmn, we expected to find a depressed gentleman. However, |
| Mr. Sandeval presented durmg the Mental Status Examlnatwn.k

S '.:and the remalnder of the elmlcal lnterwew, Wlth no ev:denee of
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any psychological disorders. Moreover, there were no credible
data in his medical records of a psyc'holegiical 'disord-er' at any
point in time. In short, .despite Mr. Sandoval’s subjective
' complalnts, all of the avallable evidence indicates that he is a
- psychologically normal gentleman who has never had any
'psych.ologlcal disorders or “psychiatric disabilities at any time

during his life.

The result of the current evaluation shed some hght on events
leading up to Mr. Sandeval being referred to our office. Mr..
Sandoval reported that he has worked as a shipping and recervmg
clerk at Nike sports, through Select Personnel Services, i in Mlssmn '
Viejo, California since January 2000. He stated that he was
- injured on May 30 2000 when he began having pam in his back
-and numbness and weakness in his rlght lower extremlly He
reported his | mjury, ‘but he kept werkmg until he was piaced on-:_ .
dxsabxhty leave by Dr. Freeman in September 2000. He has
‘not ) returned back to work since then but has undergene extens:ve :

o conservative orthopedlc, neurelogical and medical treatment He |
_ also indicated that Dr Freeman referred hlm to })r Thomas
- Caurtis, a psychxatrlst who saw - him between August and
‘—December, 2001. Obvmusly, we are unable to determme precrsely -

B ;Iwhat occurred at Select Personnel Servrces However, what seems'

“=;-.'.____,:."qu1te clear is- that Mr Sandeval has net suffered ‘any: -

: ",-.-;psyehologlcai dlsorders or psychlatrlc mjurles as a result of hlS o
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| e_mployment at Select Personnel Services. It is our imp.ressi‘on‘
that at most Mr. Sandoval has had understéndable a’nd.norﬁjal |
drssatlsfactmn and unhappmess about his underlylng physncal |

._ .difficultxes ‘However, his responses . have been in ‘no way

- characteristic of a psychological di'sbrder. Overall, there was

- ﬁbthin'g in Mr. Sandoval’s présentatidh -tb indicate that he has
ever had a psychological disorder or a psychlatr:c mjury, as those
concepts are defined by the DSM—IV—TR and the workers

compensation iaws

. The results of our examination md:cate that Mr. Sandoval can
perform all of the normal eight work: functmns of a shipping and
- receiving clerk as those functions are described in the ?sychxatrlc

Protocols »

(D'r.. Leckart s March 11, 2002 report page 23, paragraph 2
‘ through page 24, paragraph 3, Defendant Legion Insurz_mce '
_Company s ExhlbltD) L .‘

o ORTHOPEDIC PERMANENT DISABILITY

The applzcant has orthopedlc permanent disablhty of 2’7%, which
| ‘equates to 107.75 Weeks of d1sab111ty, wh1ch is payable at a weekly rate of

| 1$170 00 i m the total sum of $18 317 50 commencmg October 9, 2000 Iess'_'- B -

. :cred1t for sums prewously pa1d
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- The permanent disability ﬁnding is based upon the permanent and
stationary orth_opedic medical reporting of Dr. Rothi. The Trial Court
'de'cided to rely upon Dr. Rothi’s permanent disabil’ity findings, becarise in
the Trial Court s view Dr. Rothi’s medical a;nalyszs more fa1r1y and more

reasonably descrxbes the apphcant s overall level of permanent dlsab1hty

-The p‘érties ﬁave been previously served with copies'of the Trial
| Court’s formal rating instructions, as well as with the D1sab111ty Evaluatzon
Speozahsts formal permanent d1sab111‘ry rating, on June 12 2007 These

documents are 1ncorp0rated herein by reference

Accordmg to Dr Rothi, the apphcant is plecluded from heavy I1ft1ng,
repeated bendmg, stooping and letmg (Dr. Rothi’s February 11 2002
report page 7, paragraph 8, Defendant Legion Insurance Company s Exhibit
-C) Dr. Rothl ‘based his work restnctmn determmatmn on. his objectlve
. evaluation’ ef the applicant, wherem he found that the apphcant has “twow
'_ level degenerative lumbar disk prolapse at L4 and LS as noted on the MRI
| .test In addmon Dr. Rothi noted “lelted mob1l1ty of the low back ”

(Id page 7 paragraph 5-6.)

In__Dg‘_. Rothifs follow-up r_epertﬂof_ May 22, 200’2, he ﬁlrther“opiiied'

I remam of the opmlon that the patlent is permanent and o -

statwnary and that he became permanent and stat:onary by, '

: S October 9 2000 He mammlzed conservatwe medlcal treatment =
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by that time. He was evaluated by the sﬁrgeon, Dr Thomas
“Meyer, and Dr. Meyéi‘ noted that the patient had “essentially o

made maximal medlcal 1mprovement” and should either learn to

live with the dlscomfort or have the surgery ‘The patient declmed |

to have surgery

e

The patient has much greater capablhty of performmg work than '
as descrlbed by Dr. Freeman It is my oplmon that the patlent-
. precluded from heavy hftmg, repeated bendmg and twastmg and'

stoopmg as noted

Dr Freeman has a dxfferent estimation as to the panent’s Wﬂl‘k
_capamty However, the apphcant’s greater work capabllmes are

documented well by the patlent’s res&mpnon of work after hlS-_“

injury whlle go;ng to the md:istrial clinic, and the performance of |

. What he descrzbes as hls norma! dutxes w1th the exceptmn of thef,

'heav;er llftmg n

(Dr Rothx s May 22 2002 report page 2 paragraph 4 through page
5 paragraph 2 Defendant Leg10n Insurance Company s EXhlblt B )
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APPORTIONMENT:

There is apportiomnent concerning the causation of the injury, but
there is no apportionment concerning the overall orthopedlc permanent

disability.

This ﬁnding' is based upon the medical opinions of Dr. Rothi. While
Dr. Rothi ﬁnde apportionment coneemi_ng the causation o‘f the injury, inthat
he opines that the applicantl has “degenerative lumbar disc disease which
~ was aggravated by the spe01ﬁc mgury of May 30, 2000 ” he goes on to:

- conclude that this pre- ex1st1ng condltion does not effect the applicant’s .

- overall reSIdual orthopedlc pennanent dlsablhty smce there 15 “no ev1dence_r“

- for pre- existing Impamnent (Dr Roth1 s February 11 2002 report page 8, s

o paragraph 5, Defendant Leglon Insurance Company’s Exh1b1t C. )

FURTHER MEDICAL TREATMENT

The appheant is in need of ﬁlrt—her medical treatment.' -

Th1s ﬂndmg is based upon the med10al 0p1n10ns of Dr Rothl

' Accordmg to Dr Roth1

| “I do net recemmend surgery The patlent m my opxnlon IS not S

: reasonably expected to be cured or allevnated and lS llkely to be; o o

worsened by surgxcal mterventlon in V:ew of hls lack of any- o

,response to treatment up untll ﬂllS pomt and hls own reluctance, RN

T te pursue surgery
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He does not require additional chiropractic or physical ther:ipy.

He would be a candidate for oral anﬁ-¥inﬂématory medicaﬁon and
pain medication on an as-needed basis as the only form of

treatment.”

~(Dr. Rothi’s February 11, 2‘0'02_'report, page S, naragraph 4, Defenidant .
Legion Insurance Company’:s' Exhibit C.)

- | .APPLICATION OF LABOR CODE SECTION 4600

Pursuant to Labor Code Seotzon 4600 the defendant is only liable for\

R .'jreimbursmg the applleant for all reasonable and necessary self—-procured. L

- _medtcal treatment expenses.
. 'LIENS-:

The parties presented the fOlIoWinng:ien.cIa'ims for ﬂédju_dic_ation:

‘_ Associated Renrqdnction servi;i:e’s';-i; e .Am.o'i;nt_ unknown.
S Griffin Medical Group: - - - - - e . - o ’$15554.8_.76 butStand.ing. |
| S ' S balance - '
Dr Curtis: '-_-' - »-- - ~ —‘— -- -- .‘~...-—‘ - = —~ | Amount unknown

B leshlre Roxburv Med1ea1 Pharmacv -.-_- - Amount unknown
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B.DiDieceee oo - $4,414.00 for the period
. : from 12-28-01 through
6-13-02.
Dr.Bari - v e cem oo s Amonnt_'unknown.

The Trial Court defers maklng the lien elalm compensablhty‘_

| deterrnmattons until such time as the Trial Court is presented with the actual

liens a:nd itemizations, and w1th any other documentary evzdence Whleh

'elther supports the allowanee or the. dtsallowance of the hen claims.

'A’FTORNEY’S FEE;
The apphcant s attorneys are entttled toa reasonable attorney S fee |

_ _'based upon the efforts expended in ltttgatmg this case Thts fee is set at 15%

-of the awarded permanent dlsablhty

T hiS fee is awarded in compllanee w1th the Workers Compensatlon :

Appeals Board Gnldehnes whlch are set forth in the Pohcy end Procedure -

Manuel Index No. 1 140

‘GRIFFIN MEDICAL OBIECTIONS TO EXHIBITS & DOCUMENTS

The hen clatmant Grlfﬁn Medtcal ObjeCtS to all defense exhiblts and

S documents Wthh Were not served on Grlfﬁn Medlcal przor to trial

“'proceedmgs and m addmon requests a penalty and statutory lnterest based, ]

- j 'upen the defendants alleged faﬂure to pay for medzeai treatment Whtle the:I '

| 'Tnal Court notes thzs objeetlon for the record the Tr:tal Ceurt makes no o ,' o
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formal ﬁndmg or determmatlon concerning it, since the request for exclusmn
of exhtblts is too generaily plead, and since the aﬂegatmn concemmg the
 failure to prov1de -treatment, is likewise too generally plead. The Trial Court

will hold a further evidentiary hearing on this matter.

_APPLICATION OF LABOR CODE SECTION 3208.3;

| The defendants'" claim that the applnicant has no.viable ps’yche injury
clalm pursuant to Labor Code Sect1on 3?08 3, based upon the apphcant S
alleged less than. six (6) months of employment is thhout mertt The
‘apphcant’s unrebutted test1m0n1a1 evidence mdtcates that the applloant
commenced work for Select Personnel Servmes and Nike USA/lee Inc. in
: Deeember 1999, and that he oontmued to work up to September 5, 2000.
Therefore more than six (6) months of employment i$ estabhshed and the
.appllcant s claim of psyche mjury arising out of employment and in the

_course of empfoyment 1s not barred by apphcation of Labor Code Section -

| .' 3208.3.

Nevertheless the Tnal Court has already otherw1se determmed that

the’ apphcant dld not sustam an mdustrtal psyche injury, based upon the

. subrmtted medmai evidence. Thls is alreedy 1ndtcated in Flndlngs of Fact
‘No 1 o |

" POST TERMINATION DEFENSE
The defendants defense of post tenmnauon clatm 1s w1thout merlt

—__;'The Unrebutted ev1denee shows that the apphoant ﬁled hzs claim for
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workers’ compensation injury with Select Personnel Services on June 2,
- 2000, which was well in advance of his last day of work, which was
SeptemberS 2000. |

The Employer’s F1rst Report of Oceupatronal Injury or Illness, dated A

June 9, 2000, and whwh was prepared by the general employer Select
Personnel Services, States that the apphcant reported his May 30 2000

injury on May 31, 2000 and that Select Personnel Services provided the .

applicant with his claim forrn on June 2, 2000 (Employer s First Report
Defense Exlnblt E. ) ‘ :

Aceordmg to the appheant s unrebutted trial testlmony, he Iast Worked.
- for Select Personnel Servrees and Nike USA/Nike Inc. on- approxtmately_
September 5 2000, (Mareh 22 2006 Mmutes of Hearmg, Summary of
apphcant s trial testlmony, page 3 hnes 4 through 6.) |

Clearly, the submitted ev1denee proves that the apphcant reported h1s |
May 30 2000 mjury, Well 1n advanee of his departure from empioyment 1n'

September 2000. Therefore the defendants assertlon that the - appheant _‘ E -

made a post termmauon clazm can not be supported by the ev1denoe

CALIF ORNIA INSURANCE GURANTEE ASSOCIATION RIGHT TO
CONTRIBUTION 2 ‘

Defendant Cahforma Insurance Guarantee Assomatlon has reserved

o its rrght to request and to seek contnbutzon wzth rega.rd to beneﬁts whzch"_‘ |

. C I G A has prekusly pard to the apphoant At thls trme the Trlal Court
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acknowiedges these reservations, but makes no further determmatron'
regardmg them The Trial Court will hold a further evidentiary hearing
regarding thts contribution matter, since the Trial Court cannot presently
determme what beneﬁts have been prevrously pa1d since C.L GA has not

presented any evidence concerning what payments have been made.

GENERAL AND SPECIAL EMPLOYMENT RELATIONSHI?t |

The partres stipulated to the ex1stence of a general and a Spec1a1'-
employment relatzonshrp between Seieot Personnel Servrees the general
employer and Nike USA/Nrke Inc., the spec1al employer at trial proceedmgs |
on Maroh' 19, 2007 (March 19, 2007 Mmutes of Hearmg, page 2,
_stlpulatlons of partres hnes 15 through 22 ). On thzs basis, the Trlal Court
conﬁrms that there is a general and a speeral empioyment relatronsh1p

* between Select Personnel Servxces the generel ‘employer, and _N1ke

- USA/lee Inc.., the specral employer. :

SELECT PERSONNEL S MAY 2000 INVOICES AND’
_ ATTACHNIENTS

In addrtlon the - partres further strpulated that SeIeet Personnel '

- Services’ May 2000 1nv01ees and attachments, as are contamed in Defense

Exh1b1t U, represent the only evrdenee of what the agreement or contract_‘. o

- was, between Select Personnei Servwes and Nrke USA/Nﬂ{e Inc as 1t-"",

concems workers compensatlon habllrty (March 19; 2007 Mmutes of g

. ‘ _Hearmg, page 2 strpulattons of partres hens 15 through 22, )



Jose Sandeval vs. Select Persohne] Services
ANA 0347151

'SPECIAL EMPLOYERS: JOINT AND SEVERAL LIA-BILITY'

Having reviewed the ‘evidence submitted and having conmdered the
law as it concerns the I1ab1hty of general and spec>1a1 employers, the Trial
Court preliminarily notes" that general and Spemal employers and their

msurers are both liable for the work related Injuries  of their common

B employees since general and spec:1a1 employers have joint and several

liability. (Miller v. Long Beach Oil Develonment Companv, (1959) 167
Cal App 2d 546; 334 P2d. 695) '

Therefore in sztuatlons where a general and spe01al empleyment
reiatlonsmp exists, “the mJured workman can Jook to both employers for
compensation benefits.” (Kowalskz v, Shell Oil Comnanv (1979) 23 Cal. 3d
.168 151 Cal. Rptr 44 CCC 134, eitmg to Mc Farland V. Voorhels Trmdle -
| .Co (1959) 52 Cal. 2d 698, 702, 343P 2d. 923)

| IMPOSITION OF LIABILITY

Pursuant to the dlctates of Insurance Code Sectzon 1063. 1 once. the'f _,
‘i.Caleomla Insurance Guarantee Assocmnon (C I G A) takes over the e

" ,' insurance obhgatlons of an msolvent msurance camer C. I G. A. zs only |
. obhgated to pay for “covered clalms ? (Insurance Code Sectzon 1063 l (c)_‘ o
'-_(1)and(2) D e |
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Pursuant to Insurance ‘Code Section 1063.1 (c) (_9), a workers’
compensatioh,l injury claim is not considered to be a covered claim, “to the
extent it is*boVered by any other insurance” which is “available to the
.' claimant or msured ? In sum in situations where it is determined that
there is other v1able Workers compensatlon insurance, which is avallable to
cover a pendlng claim, Insurance Code Section 1063.1 (c) ) precludes

ClLG.A, from paylng for or from “covering” that claim

In the presen’t case, the applxcant has two (2) employers Select is the
general and Nike is the special. Select had insurance coverage with Leglon
which is now in liquidation. Due to Legion’s msolvency, C.LG.A. has taken |
- over Legmn s insurance obligations. Nike has viable 1ﬁsurance coverage

““with Lumbelme_ns.‘

The dxspute Wthh has- ansen between Select and lee concerns

whether lee s 1nsurance with Lumbermens Is avaﬂable to the apphcant if

_lee s. Lumbermens insurance is -available to cover the . applicant’s

'i.presently pendmg workers’ compensatlon claim, then C I. GA must be

d1sm1ssed from thzs actmn pursuant to the dictates of Insurance Code =

o -Sectmn 1063 1 (C) (9)

For guxdance in makmg thls determmamon the Tr1al Court tums to the

5 t"l.fxforkers Compensatmn Appeals Board’s recent en banc Opunon and

- ‘:‘Dec181on Aﬁer Rem1tt1tur in Mark M1ce11 v, Jacu221 Inc Remedv Temn,
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Inc., American Home'Assurance Company, California Insurance Guarantee

- Association for Reliance National Indemnity Comoany, in Jiquidation (May' .
12, 2006), 71 CCC 599 604-605, 2006 California Workers Compensation.
LEXIS 149:

. With regard to the issue of the applioati(')h of Insurance Code
Sectlon 1063.1 (c) (9), individual consideration of each may requlre
consideration of the partxcular nsurance pohcles and endorsements in

effect in each case. If it 1s found In a case that “other msuranoe”

within the meamng of Insurance Code Section’ 1063.1 (c) (9) is . :

available to an applicant, an  order dzsmlssmg CIGA may . ‘be
' approprxate If it is found that “other msurance” w1th1n the meamng
of Insuranoe Code Section 1063.1 {©) (9. is not avaﬂa’o}e to an
. 'apphcant an order dlsm1ssmg CIGA would not be approprlate but an"_' |
- order d1sm1851ng the general employer may be approprlate Each case
must be addressed on its own facts.” (Mleelh supra 71 CCC 599 -
605.) e

. _ANALYSIS OF TI—}E SPECIFIC FACTS INV OLVED IN THIS CASE

Nike contends that its workers oompensatlon msuranee ooverage W1th.

- Lumbermens does not consutute other i msurance whloh 1s avallable to the

: apphoant since lee ‘and Select prevzously entered 1nto a busmess I;ability» :
;-"agreement wherein they both agreed to shrft all 11ab1hty for workers .

L compensatmn mjury olalms to Select and its workers compensatzon msurer '
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According to their business liability agreement:

“Select Personnel Services will maintain workers’ oompehsati()n'
insurance and administer'.all_'-_‘induStrial injury claims that arise with

respect to-each of the employees provided to” Nike. (Business
Agreeeme_nt, Defense ExhiBifU.)- ’

C.LG. A s position is that even though Select’s and Nike’s. busmessl_

agreement does shift liability for workers eompensatmn 1n3ury cla1ms over

to Select and its insurer, inasmuch as kae does in fact have Vlable insurance -

coverage W1th Lumbermens, this msuranoe 1s other msuranoe whlch is o

available o the applicant, and as a consequence the workers compensation o

hablhty in this matter should be 1mposed agamst Nike and Lumbermens and S

CLGA. should be dzsm1ssed as a party defendant in comphanee w1th.'_- o
~Insurance Code Sectlon 1063.1 (e) (9)

The Trlal Court prehmmarlly observes that general and spec1a1 R

employers can enter mto various types of busmess agreements wherem theys e

~can shlﬁ various responszbllltxes and hablhtles from one to the other In the;y-?'

. preseni case, th1s 1s What Select and lee agreed to do wzth respeet to their

- Jomt and several hablhty for any potenﬁai workers eompensatlon ln}ury

clalms coneemmg thelr common employees
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However, what is the effect of this type of liability shifting
' égreement, in a situation such as the present one, where Select no longer has
~ a solvent insurance carrier which can pay for or cover one of the common

- ‘employee’s workers’ compensation injury claim?

In sum, can a business liability agreernent entered into by a general
‘and a special employer alter change or defeat a general and a special
. employee s state conferred right to obta,m workers’ compensation benefits
fro_r_n_.ezther of his employers, inasmuch as these employers have joint and

- several liability with regard to their eommon ernp.IOyee? '
‘The answer to thls inquiry ls,no,-

 _This is because prwate entrtres such as Select and N’rke can not, by
. Vrrtue of a business lrabrhty agreement change or dzmrmsh a legal right’
f Whleh the State of Calrforma has already conferred upon a general and a

" ;speeral employee. "

It has long been the law m the State of Calrforma that the common
employee of general and spemal employers is legally perrmtted to proeeed .

a agamst either the general ot the 3pec1al employer or both as a result of their | |

' _ j()lnt and several lrabrlrty as it concerns then" common employee (Mrller Voo

__ Long Beach Oil Develonment Company, supra 167 Cal App 2“d 546
Kowalskr v. Shell 011 Company, supra 23 Cal 3d 168 )

. In the present case, Select no longer has a solvent msurer whr.ch ean"' b

s 'pay for or cover the applrcant s Workers eompensatron 1n}ury elarm On the " I
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other hand, Nike has viable insurance coverage with Lumbermens which is
available to pay for or to cover their employee claims. In the present case,
.'the applicant is .elearly one of Nike’s employees. In addltion, there is no
_ _‘év'id'enee which shows that Nike excluded any of theif'épeciai employees
~from their workers’ compensation insurance coverage w1th Lumbermens.
~ Given these ezreumstances the Trial Court must conclude that the N1ke $
| Lumbermens msuranee coverage constitutes other avazlable insurance,
' thhm the meaning of Insurance Code Section 1063.1 (c) (9) As a result

C I.G.A. has no hablllty wn:h reference to the apphcant s cialm

- '_ _DISMISSAL OF PART-IES DEFENDANT:

Smce Insuranee Code SGCtIOH 1063 1 (c) ) precludes C I.G.A. from
cevermg or paying for workers’ compensatlon injury ciaim when there is
: "other avaﬂable insurance whlch can be utlhzed to cover the claims, the

Cahforma Insurance . Guarantee Assomatlon (C.L GA ), admmlstered by

Cambrldge Integrated Servxees Group, Inc for Legxon Insurance Company,

- in liquidation, and Seleet Personnel Serv1ces must, be and are dlSIl‘llSS@d as

. partles defendant herein. .

bwezio7 /e —
‘_JMC mem VNS JOANNEM COANE | -
mpensatlon Admmlstra‘tlve Law i udge :

: : Workers ‘
o Served on ali pames hsted -
~On the Official Address Record .
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