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of the injured worker’s “true disability,” which is guantified as the “diminished future earning
capacity” of that worker.

The Legislature’s intent that the amendment of Labor Code §4660 in SB 899 result in the
adoption of an empirically based rating schedule is unmistakable; the word “empirical” is
repeated three times in the two sentences of Labor Code §4660(b)(2). Requiring that ratings be .
empirically based means that ratings (and benefits) will be assigned in proportion to the
underlying empirical data, which in the RAND Report are earnings losses caused by a work
injury. Under an empirically based rating system, workers with relatively lower DFEC will
receive lower ratings (and benefits) while workers with progressively higher DFEC should
receive higher ratings (and benefits) in direct proportion to their earnings losses. This direct
link between the underlying empirical data and the final assigned permanent disability ratings is
the most fundamental, and most indispensable, feature of an empirically-based rating system.

However, another change in SB 899 requires that ““the nature of the physical injury or
disfigurement’ shall incorporate the descriptions and measurements of physical impairment and
the corresponding percentages of impairments published in the American Medical Association
(AMA) Guides to the Evaluation of Permanent Impairment (5™ Edition).” (Labor Code
§4660(b)(1).) Accordingly, as described in the 2005 Schedule the first step in developing a
permanent disability rating is to assign an impairment rating under the 4MA Guides. This
presents a challenge because, as noted by RAND, the impairment ratings assigned under the
AMA Guides are not empirically based (RAND Report, p. 14) and “provide guidelines only for
measuring impairment and say nothing about the extent that impairments limit work.” (Id,, p.
13.) This means the AMA4 Guides impairment percentages do not provide an empirical basis for
a rating schedule, nor do they have any connection to diminished future earning capacity.

According to RAND, "The rating schedule is used to convert the medical evaluation of an;
impairment into a quantitative measure of the severity of the disability." (RAND Report, p.8.)
Thus, as defined by RAND, the purpose of the 2005 Schedule is to convert the non-empirical
AMA Guides impairment percentage into an empirically based measure of diminished future
earning capacity.

In the 2005 Schedule, the Future Earning Capacity (FEC) factor was purportedly
intended for this purpose; to convert the impairment rating into a measure of DFEC.

Importantly, the FEC factor was not adopted as a “DFEC factor;” it is not supposed to adjust the
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impairment for DFEC.

The difference between adjusting for DFEC and converting to DFEC can best be
illustrated, as in the en banc decision, by using an example. The table below includes data from
Table 5 of the RAND study entitled “Data for Adjusting Disability Ratings to Reflect
Diminished Future Earnings and Capacity in Compliance with SB 899 (2004 RAND Study).
As noted by the Board, this data from the 2004 RAND Study underlies the ratios in Table B of
the 2005 Schedule.

Standard Rating Proportional Ratio of Ratings
Type of Injury Percentage Earnings Losses Over Losses
Hearing 10.71% 17.69% 0.61
Upper extremity 17.89% 17.98% 1.00

A similar ratio of ratings over losses was developed by RAND for each of the 22 types of
injury shown in Table B. A key point is that the purpose of these ratios is to evaluate the equity
of ratings. Equity is achieved when workers who have different injuries but the same disability
(i.e., the same diminished future earning capacity) are assigned the same rating.

The ratios evaluate equity by comparing the average rating to the average proportional
wage loss for different types of injuries. For example, for the two injury categories above,
workers with hearing injuries had proportional losses of 17.69% and received an average rating
under the pre-SB 899 schedule of 10.71%. Workers with upper extremity injuries had almost the
same proportional losses of 17.98%, but received a much higher average rating of 17.89%.

This inequity — workers with these two injuries had the same proportional earnings losses
but received much different ratings — is measured by the ratios calculated by RAND. For upper
extremity injuries the ratio of 1.00 means that ratings under the pre-SB 899 PDRS were equal to
the proportional losses. However, for hearing injuries the ratio of 0.61 means that ratings were
lower (39% lower) than the proportional earnings losses. The lower ratio for hearing injuries
signifies that lower ratings (and benefits) were provided for the same level of disability (as
measured by proportional wage loss). And again, it must be stressed that the average ratings in

these categories, indeed all of the data in the RAND report, are ratings under the prior (pre-SB
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899) rating schedule and thus bear no relationship to ratings assigned under the 2005 Schedule.
RANID summarized the importance of these ratios as follows:

“f the ratio differs across impairments, benefits are delivered differently

for impairments of similar severity. For example, higher values of this ratio

would be associated with higher benefits for an impairment relative to other

impairments of similar severity.” (RAND Report, p. 28.)

In other words, when the ratios are different, ratings are inequitable between injury
categories. The corollary is that ratings are equitable when injury categories have the same ratio.
In order to equalize these ratios (e.g., achieve the same ratio for all injury categories) and thereby
create equitable ratings, RAND recommended calculation of adjustment factors that would
reorder ratings and benefits. (RAND Report, p. 44.) The methodology to accomplish this
"reordering"” is explained in the 2004 RAND Study as follows:

“As discussed in [the 2003 RAND Report|, a set of adjustments that
equalized the relative values of losses and earnings, called relativities,
would result in a constant ratio of ratings over losses. All relativities must
be set equal to some baseline impairment, so this suggests that adjustment
factors could be computed based on the ratio of ratings over losses for the
baseline and for each individual category.” (2004 RAND Study, p. 14.)

For the example above this RAND methodology can be used to calculate adjustments to
equalize the ratios between hearing and upper extremity injuries. Adjustments are calculated by
dividing the "baseline" ratio (which for this example 1s the upper extremity ratio) by the ratio for
each category. For upper extremity injuries, the adjustment is 1.0000 (the "baseline" ratio of 1.00
divided by the upper extremity ratio of 1.00), while for hearing injuries the adjustment is 1.6436
(the "baseline" of 1.00 divided by the hearing ratio of 0.61). Applying these adjustment factors to
ratings for upper extremity and hearing injuries would leave upper extremity ratings unchanged
but would increase the average hearing rating to 17.61%. This would result in a ratio of adjusted
ratings over losses of 1.00 for both categories, equalizing the ratios and creating equity for these

two categories.

The important point is that these two categories had identical proportional earnings
losses, but the adjustment factor — the FEC factor — is different. Because these two injury

categories have the same proportional earnings losses, if the purpose of the FEC factor was to
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adjust the impairment rating for DFEC, they would have the same adjustment factor. But that is
not the purpose of the FEC factor.

Instead, as described the intent of this adjustment — the FEC adjustment — is to convert
the rating into a measure of DFEC so that the resulting ratings are equitable. The FEC
adjustment is not a measure of either carnings losses or impairment, but instead is based upon
and calculated from the ratio of those two figures. The final product after application of this
adjustment factor should be a rating that is an empirically-based measure of the severity of the
disability (e.g., the diminished future earning capacity) of all workers with the same type of
injury as the injured worker. In other words, the outcome is not simply the rating adjusted for
diminished future earning capacity, but instead the non-empirical impairment percentage has

been converted into an empirically-based measure of diminished future earning capacity.

This conversion creates the direct link between the adjusted rating and DFEC, assuring
that ratings (and benefits) are equitable; e.g., that workers with the same DFEC will receive the
same rating regardless of the part of body injured. In fact, that must be the test of any
methodology used to develop ratings assigned to injured workers, whether it be the methodology
used to develop a rating schedule or methodology used to rebut that schedule. If the
methodology produces ratings that directly reflect diminished future earning capacity, that
methodology conforms to the Legislative intent (as well as the intent of the RAND Report) that
permanent disability ratings be empirically based. However, where a methodology produces
ratings that vary widely for workers with the same DFEC, as does the process outlined by the
Board in its decision (see Section IL.C., below), that methodology violates both the letter and
intent of §4660 as amended by SB 899.

C. THE 2005 SCHEDULE CONFIRMS THAT PERMANENT DISABILITY IS
MEASURED BY THE PERCENTAGE OF DIMINISHED FUTURE EARNING
CAPACITY.

In its decision on this case, the Board cited the WCI’s Findings and Award in which the
WCI quoted the following paragraph from the 2005 Schedule:

“A permanent disability rating can range from 0% to 100%. Zero percent
represents no reduction of earning capacity, while 100% represents permanent
total disability. A rating between 0% and 100% represents permanent partial
disability. Permanent total disability represents a level of disability at which
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an employee has sustained a total loss of earning capacity.”

(2005 Schedule, pp. 1-2t0 1-3.)

The Board then quoted the WCUI's statement that “A logical inference to be drawn from
the foregoing ... is that the percentage of an injured worker’s diminished future earning capacity
could be the measure of the worker’s permanent disability. ... For example, ... a 50% loss of
earning capacity would justify a 50% permanent disability rating.” (Ogilvie, p. 5.)

In fact, the WCJ is not only accurate, that is the only possible interpretation of the 2005
Schedule. The 2005 Schedule sets out two distinct and defined endpoints. A zero percent
permanent disability rating is equal to a zero percent loss of earning capacity, and a 100 percent
permanent disability rating is equal to a 100 percent loss of earning capacity (a “total loss of
earning capacity’’). Therefore, any intermediate percentage permanent disability rating between
0% and 100% in the 2005 Schedule must necessarily be equal to the corresponding percentage of]
diminished future earning capacity of the injured worker.

As noted by the Board, SB 899 also added a provision to § 4660 mandating that “[t]he
schedule shall promote consistency, uniformity, and objectivity.” (Labor Code §4660(d).)
However, those mandates are not meant to operate in a vacuum. A schedule that awards $10,000
to every worker with permanent disability is “consistent, uniform, and objective” but clearly
does not meet the intent to provide benefits that fairly reflect the injured worker’s true disability.
The 2005 Schedule defines a 0% rating as 0% diminished future earning capacity and a 100%
rating as 100% diminished future earning capacity. Consequently, the only “consistent, uniform,
and objective” way to assign ratings between those two limits is to assign ratings that are
commensurate with the injured worker’s diminished future earning capacity.

The Board’s rebuttal methodology, however, develops ratings that vary significantly for
workers with the same severity of disability as measured by DFEC. For example, an injured
worker with a 50% DFEC could, under the Board’s rebuttal methodology, receive a rating after
adjustment for the FEC factor that varies from 10% to 58%. A worker with a 75% DFEC could
receive an adjusted rating that ranges from 15% to 63%. And a worker with a 99% DFEC, a
worker whose injury was so severe that the worker has just 1% of his or her pre-injury earning
capacity, that worker could receive an adjusted rating as low as 19%, but the maximum rating for

this worker could be only 63%.

At a minimum, the Board’s rebuttal methodology violates the statutory standards of
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“consistency” and “uniformity.” Assigning widely fluctuating ratings to workers with the same
severity of disability, or the same DFEC, is contrary to the intent of the Legislature’s adoption of
an empirically based schedule and directly conflicts with the case law cited above that requires
the disability rating to accurately reflect the injured worker’s true disability. Furthermore, by
awarding different ratings and benefits to injured workers with the same severity of disability,
the Board’s methodology violates Applicant’s constitutional rights to equal protection of the law

and due process. (U.S. Const., 14th Amend.; Cal. Const., art. I, § 7, subd. (a).)

D. THE BOARD’S ASSERTIONS THAT THE EMPLOYEE’S DFEC PERCENTAGE
IS NOT TANTAMOUNT TO HIS OR HER PERCENTAGE OF DISABILITY ARE
INVALID.

In its decision the Board asserts that “At Least In Most Cases, The Employee’s DFEC
Percentage Is Not Tantamount To His Or Her Percentage Of Disability.” The “fundamental
difficulty with this approach,” according to the Board, is that if that if the Legislature wanted the
percentage of DFEC to equal the permanent disability rating, “then why did the Legislature not
say so?” Indeed, asked the Board, why have a schedule at all if a vocational expert’s opinion
could establish the permanent disability rating? (Ogilvie, page 13.)

The second question is easily answered. The Legislature directed adoption of a revised
rating schedule because it did not intend to require a vocational expert’s input and testimony in
every case. A rating schedule provides a cost effective method of assigning ratings that also
provides consistency and uniformity of ratings. However, none of those goals are compromised
by the fact that permanent disability ratings under the 2005 Schedule should be a measure of the
injured worker’s diminished future earning capacity, because that is what is required by §4660.

Permanent disability ratings under the prior rating schedule were a measure of the
diminished ability of the injured worker to compete in the open labor market. Under that prior
schedule, the opinion of a vocational expert could establish the percentage of the open labor
market from which the injured worker was restricted, and that percentage was the permanent
disability rating. (See, for example, Chevron US4 vs. WCAB ( Arnold) 65 CCC 922.) The rating
schedule will not become superfluous simply because ratings have been changed from a measure
of inability to compete in the open labor market to diminished future earning capacity. A

vocational expert could provide input and testimony to establish the permanent disability rating
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under the prior schedule, and that did not eliminate the need for that schedule, and the fact that
an expert can still provide input and testimony under the 2005 Schedule does not eliminate the
need for the 2005 Schedule. The Board offers a false choice between the “Schedule or a
Vocational expert in every case.” Both the historical and present reality is that rebuttal evidence,
in compliance with Labor Code Section 4660, may be necessary in those cases where the
schedule does not produce a fair and accurate measure of the employee’s permanent disability.
The Applicant urges no other circumstance where rebuttal would be necessary.

As to the first question posed above, in its unequivocal mandate that the revised rating
schedule be an empirically based schedule, and specifically that it be “based on empirical data
and findings” from the RAND Report (see Labor Code §4660(b)(2)), the Legislature did say that
the permanent disability percentage is the same thing as diminished future earning capacity. As
described in Section II.B. above, the linkage between the underlying empirical data on earnings
losses and the final assigned permanent disability ratings is the most fundamental, and most
indispensable, feature of an empirically-based rating system.

Of course, the final rating must reflect all statutory considerations, so age and occupation
adjustments must also be reflected in the final rating. But the rating schedule cannot be
considered empirically based unless the final ratings are directly linked to diminished future
earning capacity, Thus, in mandating that the Administrative Director utilize the RAND
“findings and data” in adopting an empirically based rating schedule, the Legislature was
directing the adoption of a rating schedule under which the injured worker’s permanent disability
rating will directly reflect the empirical measure of diminished future earning capacity.

Nor does the Board’s contention that allowing vocational experts to testify would both
“defeat the Legislature’s intention to reduce costs” (Ogilvie, page 14) and “defeat the
Legislature’s intention to “promote consistency, uniformity, and objectivity’ in permanent
disability determinations” (/d.) have merit. As noted by the Board, in SB 899 the Legislature
chose not to amend or delete the provision that states the schedule is “prima facie evidence of the
percentage of permanent disability to be attributed to each injury covered by the schedule.”
{Labor Code §4660(c).) This means, as held by the Board in Section IL. B. of its decision, “The
2005 Schedule Is Rebuttable.”

It is axiomatic that in any case in which the schedule rating is rebutted, the rebuttal rating

will be different from the schedule rating — either higher or lower — and that some added costs
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may be generated. By maintaining the prima facie status of the schedule, the Legislature
recognized that no rating schedule can cover every possible contingency, and that fairness and
equity demand that mjured workers have the right to rebut the schedule when the evidence
proves such deviation is appropriate. In fact, the Board itself acknowledged this reality in Costa
vs. Hardy Diagnostic (en banc) T1CCC 1797. In any case, the fact that the Legislature chose to
allow continued rebuttal to the schedule does not in any manner negate or contradict the fact that
the Legislature also required adoption of an empirically based schedule under which the
permanent disability rating is directly linked to the injured worker’s DFEC.

[LIR

THE PERMANENT DISABILITY RATING CALCULATED BY APPLICANT’S
DFEC EXPERT IS A MORE ACCURATE MEASURE OF THE TRUE
DISABILITY OF THE APPLICANT AND THEREFORE REBUTS THE
PERMANENT DISABILITY RATING ASSIGNED UNDER THE 2005 PDRS

Section 4660(a) requires that in determining percentages of permanent disability account
must be taken of the nature of the physical injury or disfigurement. Under §4660(b)(1) this term
must “incorporate the descriptions and measurements of physical impairment and the
corresponding percentages of impairments published in the American Medical Association
(AMA) Guides to the Evaluation of Permanent Impairment (5™ Edition).* (4MA4 Guides.)

However, while the statute requires that the nature of the physical injury or disfigurement
must “incorporate ... the descriptions and measurements .. and the corresponding percentages of
impairment” from the 4MA Guides, the Whole Person Impairment percentage assigned under the
Guides is not a measure of permanent disability; e.g., diminished future earning capacity.
According to the Guides, “The whole person impairment percentages listed in the Guides
estimate the impact of the impairment on the individual’s overall ability to perform activities of
daily living, excluding work.” (AMA Guides, pages 4, 13; emphasis added.) The Guides
continues, “Therefore, it is inappropriate to use the Guides’ criteria or ratings to make direct
estimates of work disability.” (4MA4 Guides, page 8.)

The Guides give this example of the difference between a “whole person impairment” and
“work disability™:

“Thus, a 30% impairment rating does not correspond to a 30% reduction
in work capability. Similarly, a manual laborer with this 30% impairment
rating due to pericardial disease may be completely unable to do his or her
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regular job and, thus, may have a 100% work disability.” (4AM4 Guides, page 5.)

This example iflustrates that there is a fundamental difference between “whole person
impairment” and “work disability,” and that the WPI rating may or may not have any connection
to the diminished future earning capacity of the injured worker. However, the Guides do
describe a process under which work disability can be evaluated, such as in a workers’
compensation case. The Guides states:

“When a physician is asked to evaluate work-related disability, it is
appropriate for a physician knowledgeable about work activities of the
patient to discuss the specific activities the worker can and cannot do,
given the permanent impairment.” (4AMA Guides, page 5, 21,22))

The Guides further notes that physicians can also describe work restrictions. (Guides,
pages 22, 24.) In fact, according to the Guides a final report is not complete unless such factors
are included in the physician’s report; “A complete impairment evaluation provides valuable
information beyond an impairment percentage, and it includes a discussion about the person’s
abilities and limitations.” (Guides, page 15.)

The Guides also provides the methodology to determine disability once the physician(s)
have identified the applicant’s work limitations. When identifying disability, the Guides state:

“A decision of this scope usually requires input from medical and
non-medical experts, such as vocational specialists, and the evaluation
of both stable and changing factors, such as the person’s education,
skills, and motivation, the state of the job market, and local economic
consideration.” (AMA Guides, page 14.)

In the instant case, “the WCJ equated applicant’s permanent disability percentage to her
DFEC percentage, as found by the vocational experts.” (Ogilvie, page 12.) The en banc
decision rejected this approach for several reasons, and those issues were addressed in Section II,
above.

There is, however, an additional assertion by the Board that must be addressed. The
Board concludes that “a vocational expert’s DFEC percentage is not a ‘numerical formula’
within the meaning of section 4660(b)(2). This is because it is not based on aggregate empirical
wage data, from EDD or other sources, that compares the post-injury earnings of an injured

employee to the earnings of similarly situated employees.” (/d., pages 13 - 14.) These broad
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statements appear to be directed not just at the reports offered in this case, but at any and all
DFEC reports that may be submitted by vocational experts. However, there is no evidence
provided by the Board to back up these assertions, nor does the Board provide any specific

guidance as to what must be included in such a “pumeric formula™ to be within the meaning of
section 4660(b)(2).

Actually, in this case the DFEC determination by both vocational experts was based on
an analysis of aggregate empirical wage data. In fact, Applicant’s expert utilized the identical
aggregate earnings data used by the Employment Development Department in developing his
estimate of DFEC. Inasmuch as the Board specifically cites “EDD earnings data” as the basis
for the empirical data used in the RAND Report (Jd., page 21), and further identifies “EDD wage
data” as appropriate for determining the post-injury carnings of similarly situated employees
under its rebuttal methodology (/d., page 23), this objection to the experts’ report is misplaced.

Applicant agrees that the Board can disallow any DFEC rebuttal evidence that does not

comply with all of the requirements of Labor Code §4660, including the specific language of
§4660(b)(2). However, the Board cannot assert that only a single methodology - its own — can
comply with those statutory requirements regardless of whether others may be found to be
compliant with statute. In any event, such a mandate functions as a “rebuttal rating schedule”
and is thus illegal. (See Rea v. Workers™ Comp. Appeals Bd. (Boostan) (2005), 127 Cal.App.4th
625, 70 CCC 312; “The new procedures in Milbauer I are much more extensive than general
legal conclusions or policies produced after interpretation of applicable statutes or law in the
context of a specific case.”) As in the instant case, where the report of the vocational expert fully
complies with all statutory requirements, Applicant contends that the permanent disability rating
determined by the expert rebuts the rating assigned under the 2005 Schedule, and further that the
DFEC percentage is the percentage of permanent disability because it is a more accurate measure
of the applicant’s true disability.
i
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IV,
CONCLUSION

Applicant respectfully requests that the Board rescind its en banc decision of February 3,
2009 in Wanda Ogilvie’s case for the following reasons:

1. It is not supported by the evidence because the rebuttal methodology advanced by the
Board does not conform to the letter or intent of Labor Code §4660 which requires that
permanent disability ratings be empirically based and instead would assign widely different
ratings to workers with the same severity of disability as measured by diminished future earning
capacity.

2. Tt is further not supported by the evidence because the Board’s rebuttal methodology
is based upon a comparison of two fundamentally different ratios and utilizes a formula that 1s
not empirically based and will not be available after the schedule is revised as is required by
statute,

3. It conflicts with LeBoeuf, supra, Universal Studios, supra, Glass, supra, and other
cited appellate cases that permit rebuttal of the permanent disability rating assigned under the
schedule, and not a individual component of the methodology underlying that schedule.

4. H also conflicts with the governing statute, Labor Code §4660, that requires
permanent disability ratings be empirically based.

5. Itis inconsistent with the Constitutional mandate that workers’ compensation laws be
construed liberally in favor of injured workers and that the workers’ compensation system
provide substantial justice in all cases expeditiously, inexpensively, and without incumbrance
because it will foster extensive litigation with attendant high costs and lengthy delays for injured
workers, and produce results violative of equal protection.

6. It requires on remand that the Applicant utilize an illegal rebuttal methodology, as

enumerated above.
PRAYER

The Applicant respectfully requests:
1. That Board rescind the en banc decision in this case; and

2. That the Board immediately convene a Commissioner’s Conference in this case to
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assure uniformity of process in compliance with the Constitutional, statutory and

decisional authority of the this State, and to reduce the costs of litigation throughout the

State, and

3. All other and further action deemed necessary to comply with laws of this State.

Dated: February 19, 2009

Respectfully submitted,

Law Office of Joseph C. Waxman

By: - f‘é “’ffi‘”f 2,4

oséph'C. Waxman
\ttorney for Applicant
Jo
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VERIFICATION

I DECLARE THAT:

[ am the aftorney representing Applicant, Wanda Ogilvie, the above-entitled action and
have read the contents of the foregoing document and that the matters so stated are believed to be
true and correct, except as to the matters which are therein stated upon my information or belief,
and as to those matters { believe it to be true.

1, Joseph C. Waxman, certify under penalty of perjury that the foregoing is true and

correct.

Dated this 19th day of February 2009, at San Francisco, California.

4 . axman
/jf%j—l

Vg

24




= e o e T = S U L VS L o T

AR A= T L* S S B O N SR S T S
® N & G £ SN~ S5 % o da xR 5023

PROOF OF SERVICE

I am employed in the County of San Francisco, State of California. 1am over the age
of eighteen years and not a party to the within action; my business address is 114 Sansome
Street, Suite 1205, San Francisco, CA 94104.

I served the foregoing document described as: PETITION FOR
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