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WORKERS? COMLP'ENSATION APPEALS BOARD

STATE OF CALIFORNIA
| ' ) . CaseNo. SDO 313688
- CRESENCIO-BARRERA, -‘
" Applicant; -
OPINION AND DECISION
Vi, ' AFTER RECOMSIDERATION
EINR FRAMING; AMERICAN HOME | o ME
ASSURANCE COMPANY, et al., ‘ “
_ ‘ - 0
Deferdans(s). ey 88
: LA

On June 18, 2007, the. Workers’ Ccmpensation. Appesls Board granted reconsideration to
further study the factual and legal issues.’ Thisis our decision after reconsideration,

In the Findings and Order of Match: 29, 2007, the workess® compensation adnﬁ.ﬂis&ativs
law judge (WCT) -al]]oweﬁ, in sach of the years 2000 throkigh 2003, 2 vatiety of perceitages of the
total billed lens of Elité Surgery Centers (“Elite”), an outpatient surgery provider with Jocations

"in Del Mar, Escondido, and Point Loria, for surgery to various body parts, 4s mom'-laarﬁa;ufaxly
deseribed in a spreadsheet prepared by the WCT and attached to Her decision 4 Exhibits B-1, B-2,
and B-3. These Exhibits are also atizched to ourdecision herein. For the year 2000, for example.
the WCJ based the percentage allowed, in some imstances, oft an “all years’ aver:;ge” for the
particular sutgery at issue. _

The collection of defendants (“petitioners™) in these consolidated cases, who are identified
in Exhibit A of the Minutes of Hearing of March 12, 20&)’7, sought reconsiderarion of the WCT ’s
decision. Peétitiopers contended, in substance, that the WCT failed to apply Kunz v Patterson
Floor Coverinigs, Inc. (2002} 67 Cal, Comp, Cases 1588 (Appeals Board en banc) to determine
the reasonable viloe of the Current Procedural Terminology (CFT) codes of the American

Mcdical Asscointion at igsue in thesé consolidsted case, and that Kwrz authorizes only reasonable

' Punne commissioner Tanies Jamison Munray dencirred in the Order Granting Reconsideration, but she 1§ 66 loniét
a member of te Appeuls Board, 50 it was necessary 1 assign another panel member 19 hér place.
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ombulotory surgery center feen. Potitioncrs further contcn;izd that the trial festimony of Rocky
{Gentner, 4 witness presented by Elite, is not substantial evidence, that Elite’s éharg,es s :
unreliable because its billings are inconsistent even when the same procedure utilizing the same
amount of time and resources was performed, that Elite’s c':h‘mlges are umreasonable where thé |
same surgery was performed biat differcnt recovery thmes wege involved, that the WCF's award iy
unressongble because Blite's billings are “consistently inconsistent,” that Elite's databaéés
excluded unfavorable data in order to artiﬁciaﬂy skew the numbers in its favor, that the WCT erred
in determining réasonable values for individual CPT codes by combining multiple CPT codes
mvolwng comiplesx suigeries, that the WCT emred in disrégurding Medivare evidence, that the WCI
en'ed in disregarding the 2004 Official Mcdma‘l Fee Schedule (OMFS) based on her assumptwn
that the workers” compensation medical treatment refmbursement system is a.“free market," that
the WCJ emred in failing to consider defense svidence from similarly-situated facilities within the
samié goographical area and contracts identifying what othier San Diego outpatient swigery cunlers
accepted for the same services, that the WCT erred in r’efusiﬁg_ tci conisider data compiled by the
California Comumission on Health and Sufety and Workers' Compensation (_C-H"SWC}, that the
‘WCJ erred in failing to consider amounts accepted by in-petient facilities, that the WCJ emred in
comparing Elite’s chaigey in ity closed dd[dbdbc v Ehu: 3 blllmgs in mcfhwdual cuses wuhm the
consolidation, that the WCI's award unreasonably allows Elite to tecover up to 556% of what in-
patient hospitals accept for the same procedure and up to 930% of what similasly-situated San
Diego stirgery centexs receive for the same service, that the WCJ failed to discuss defense expert
SLt:l:c;ntﬁ‘:s wstimony that reimbursegrant for o discogram iy brsed on the OMES, and that this
matter should be reassigned to a WCT who has expertise in the issues at hand.

Elite filed an answer.

As noted in the Minutes of Hearing of March 12, 2007, p. 3, the sole issue in these seventy-
five consuliduied cases is the reasonableness of the facility charge identified by the comresponding
CPT code in “Exhibit A,” which identifies each injured worker and the procedurs performed.

Seven general categories of the medical procedure ar issue were listed in Exhbit A: Pain

BARRERA, Cresencio 2




uo® -3 5y W odm W N e

management . injection, shoulder ‘avthroscopy. knee arfhroscupy, back susgery, dis‘cug;;aphy.
“nther,” and carpal tunnel, On March 12, 2007, petitioners and Elite also stipulated that the WCT |
' need pnly determine “the value of each rc;.apectivé CPT code and the parties thereafter will adjust
the specific liens in each file...”
We begin by' noting that the WCT's decision, the specifics of which are sst forth in Exhibits
B-1 throngh B-3, is inconsistent with the patties” trial stipulation raquesting a defermination of
“the valee of each respective CPT cnde,” beoause the WCT determined just one “value” :per year
for eight CPT codes grouped together as “all egidur‘al's,"' two' CPT' codes grouped as “ﬁngar.
procedares," five CPT codes grouped 1ogether as "knee procedures,” amd thiwe CFT uodus for
10| “shoulder procedures.” ) ’
11 The legal princiiples that govém these consolidated cases are' set forth in Kunz, supra, 67
12‘ Cal. Comp. Cases at 1598-1959: _
lBt “Although facility fess are not subject to the Official Medical Fee
_ Schedule, any facility fee still must be ‘reasonable.” (Lab. Code, § 4600.)
14 In determining the reasonableness of a facility fee (a5 witli any: medical ;
i5 treatinent charge that is not subject to the Official Medical Fee Schedule), ;
T the Board may take into consideation @ munher of factors, including it
161 not limited to the medical provider's usual fee, the usual fee of other
i medical providers in the geographical area in which the services were
17 : rendefed, other aspects of thi economics of the medical provider's practice
that are velevant, and any unuseal circnmstances in the case. (Ses Gould v ‘
18 Workers® Conp. Appeals Bd. (1992) 4 Cal.Appath 1059, 10'71 {37 Cal. }
10 Comp. Cases 157, 165].) ‘
20 “We emphasize that the ‘usual fee” to0 which we rcfer is the fee vsually
accepted, not the fee usually charged, because that is an aspect of the
21 economics of a medical provider's practice in the cument roarket. I the
absence of persuasive rebutal evidence from the defendant, the outpatient 3
232 surgery center'’s billing, by ftself, will normally vorstitute adeguate proof
that the fee being billed is what the outpatient surgery center usually f
23 aceepts for the. services sendered {rnd that tha fee heing bhilled is also
4 consistent with what other medical providers in the same geographxcal
‘ ares accept), The defendant, however, may prﬁsem evidence that the
25 facility fee billed by the outpatient surgery centet is greater than the fee the
, cutpatient surgery center usually accepts for the same of similar sexvices,
29 both in & workers’ compensation conteat und a nun-woikers' compensation ;
context, including contractually negotiated fees. Similarly, the defendant
27 may present evidence that the facility fee hillad by the outpatient surgety
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venler is greater than the fee usually aecepted by other providers in dia
same geographical arg, including in-patient providers. Although neither
the contractuslly negotisted amount that an oulpatient surgery cemter
usually accepts nor the angount that in-patient providers usually accept will
necesserily be determinative of what constitutes a ‘reasongble’ facility fee,
these factors nevertheless . will be relevant to what constitutes a
‘weasonable’ fee (particulady i the fee being billed is grossly
disproportionate either to the contractually negotiated arnonnt that the
outpatient surgery center usually accepts or to the arnount that in-patient
providers usually accept for the same of similar servicés), Of courss, if a
defendant offers such rebuttal evidence, the onipatent surpery center is
free to offer contrary evidence, and the Board will resolve the issue of the
. lien based on the most persiasive evidence inl the record as a whole.”

In this ¢ase, a careful review‘ of the WCT's Qpinion on Decision indicates that she did not
follow. Kunz.

First, we note that there is a contradiction within the WCYFs Opinien on Decision regarding
consideration uf Medicare reimbursement rates. On pags two of the Opindon, the WCJ stated tha£
the Medicars stand&r& couild not be utilized as 4 redsonable récovery in this matter, but on pagé
four the WCT stated. that her determination of the average rate-of recovery by Elite from all payors .

mcluded the traditionally ]uw payments by Mcdzcare

'I‘he; WCT also stated that she rsjected pet:tmners argument that the amounts proscribed in
various contracis between outpatient surgery centers and vatious insurance camiers should be
considered, because Elite “was not a party 1o those contracts” and “enjoyed none of the benefits of
the contraets,” However, Kime makes po such distinetiong. .

Rather, Kunz states that defendant'may presem evidence that the facility fee billed by the
outpatient surgery center is greater than the fee the outpatient surgery center usually accepts for the
same or similar #ervices, both in 2 workers' compensation comtext and a non-workers’
compensation context, including contraciuaily negotiated fees, that defendant may present
evidence that the facility fee billed by the outpatient surgery center is ;;z:eater than the fee usually
accepted by other providers in the same geograptical ares, including in-patient providers, and that
élthough neither the coﬁiractually negotiated amount that an outpateni surgery cente; usuaily

acoepts nor the amount that in-patient providers wsually accept will necessarily be determinative of
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what constitutes a ‘reasonable’ facility fee, these factors nevertheless will be relevant to what
congiitutes a ‘recxrgnable ' fee.
In tﬁis case; the WCT stated that she congidered all of the evidence presented by the parties

to find that the reasonable valie of the services provided at Elite’s facilities is the average rate of

 Tecovery from all payors, incloding Medicars. However, thete is no indication that the WCJ

considered the fees usunlly accépred by inpationt providers. Rather, it appears that the WCT
compared only average billings for sinilar proced{xres performed by inpatient hospitals and Elite,
and found that Elite’s billings were not “out of line, being consistently less than the inpatient
bittings would be.” ‘

' Furthermors, altl{ough the Board emphasized in Kung that on the issue of reasonablencss,
the usual fee tc'whici:u the Board refamd is the feg usnally accepted, not the fee usoally charged,ﬁ
the WCT stateéd in her Opinion on Decision that “the conclusion that the lien claimant accepted an
averdge of about 67% of the billed amonnt s payment in full for its services was not the standard

_applicd” by the WO, This scems to be a frank acknowlcdgement by the WCT that she did not
follow Kunz. Moreover, it is unknown what the WCJ mesnt when she stated, in the next
sentence, that “the varions CPT codes and the percentage of billed for those parncular codes Tor
each of the four years in question appeared to be the fairest assesement in these cases for baith the
defenidant and the lien ¢laimant.” _

Finally, we note that the WCI’s uliimate findings, i.e., “the percentages alloted for the
specified CPT codes and the years of service,” supposedly wese based on Elite’s Exhibits 10 and
11, which are jdentified on page five of the March 12, 2007 Minutes of Heaﬁﬁg a5 “sumumary of
armounts due Elitc Surgical Centers.” Iowever, the WCI's findings are not supported by Exhibit
10, because this exhibit includes no CPT codes. Elite's Exhibit 11 is a Hst of the “balance due” in
each of the injured worker’s cases herein, for eich CPT code. However, Exhibit 11 shows that the
amount charged by Elite for eac_f; CPT often far exceeded what Elite itself categorized as the
*roasonable and customary™ fee. Furti‘acrmgrc, it appears that Exhibit 11 is not categorized by

year, so it is unclear how the WCJ could have used Exhibit 11 to arrive at yearly percentages for-

BARRERA, Crésencio : 5
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each CPI code. Moreover, in reviewing Exhibits B-1 through B-3 of the WCI’s, dosision, we
note that many of the yiercentapss allowed by the WCT for the various medical procedorgs in sach
year excesd the 67% percentage that Blite's own witness, Mr. Gentner, identified as a redsonable
average of fees actually accepted by Elite. |

| On the other-hand, it is uncledr whether the testimeony of ﬁeﬁﬂon&m‘ witness; Mr. Steleour, |
establiched that the facility faes hilled by Elite were greater than the fees usnally acceptad by other
providers in the same geographical area, i'hciuding in-patient providers. It is also uncertain what
data Mr. Stelmer relied upon for his-conclusion that the fees billed by Elite were. grossly
disproportionate either to the contractually negotiated afmount thar Blitg usnally sccepied or Lo the
supount that in-patient providers usually accepted for the saroe or similar services.

It: should be noted, however, that we express no final opinion o the testimony of either
witniess, and we express no final opinion on any substantive issue at this time. '
In sumnmary, the WICJ's decision in this mater 18 internally inconsistent, and the cvideace

she identified dops 1nm suppart her ultimate findings. Most important, the WCY did not foliow
Kunz. Therefore, we will rescind the WCT's deciston and return this matter to {h,e trial level for
further proceedings and new decision by a new WL, This matter will be referred to the Presiding
WCJ for assignment to a new WCI, because the WCT who issued the instant deciston is o longer
srmployed ag 2 WCT, N ’ '
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i For the foregoing ressons,
IT IS ORDERED, as the Appeals Roard Dexzisi;:m After Recnnsi.ﬁeration, that the Bindings
and Order of March 29, 5.067 is RESCINDED, and this matter is RETURNED to the Presiding
WCY for reassignment to 4 new WCJ, and for fuxther proceedings and new decision by the new
W, consistent wi'th this opinfon.
; WORKERS® COMPENSATION APPEALS BOARD

. 1 m f o
10 , ' %GNNEE G. mwmmt

\

11 I CONCUR,

12

13 | .

:LQJ :g».g. 4\! "'“"h-n% ek s i "’.. ".
l 5 FRANK M, BFQASS

| is P M\@»n@m

17 RICK DIETRICH™

19l DATED AND FILED IN SAN FRANCISCO, CALIFORNIA

20 MAY 06 2008

21l SERVICE BY MAIL ON ABQVE DATE ON THE PERSONS LISTED BELOW AT
THEIR ADDRESSES AS SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD:
22 .

2

(93]

KATTEN MUCHIN ROSENMAN, LLP

,4 GOLDMAN, MAGDALIN, ET AL
CMS NETWORK, INC.

25

27 FTL/ebe:
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